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SUPERIOR COURT OF CALIFORNIA
COUNTY OF LOS ANGELES, CENTRAL DISTRICT
DELLA SAAVEDRA; JUAN CAMEROS;

ANITA VALADEZ; RAQUEL ALVAREZ,
by her mother and guardian ad litem Raquel

Case No. BS140896

JOINT SETTLEMENT AGREEMENT;

Martell Alvarez; _ [PROPOSED] ORDER.
by her guardian
and JANET FARAHMAND, DATE OSC: July 7,2015
TIME: 1:30 P.M.
Petitioner (s), DEPT: 85

JUDGE:. Honorable James C. Chalfant
Vvs.

TOBY DOUGLAS, in his official capacity as
Director, California Department of Health
Care Services CALIFORNIA
DEPARTMENT OF HEALTH CARE
SERVICES, and DOES 1-20, inclusive,

Respondent(s).
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Petitioners and Respondents have entered into this good faith Settlement Agreement to
resclve all pending and remaining claims raised in the Secomd Amended Petition for Writ of
Mandate in the matter of Della Saavedra et al. v. Toby Douglas and the California Department of
Health Care Services to avoid the uncertainty, time, and expense of further litigation.

DEFINITIONS
1. For purposes of this Settlement Agreement, the following definitions shall apply:

A. “Seniors and Persons with Disabilities” means those “seniors and p'crsons with
disabilities” referenced in Welfare and Inssitutions Code §14182(a)(1);

B. ‘“Medi-Cal managed care plan” or “managed care health plan” has the same
definition as “managed care health plan” set forth in Welfare and Institutions Code §14182(a)(2)(B);

C. “ﬁHCS" refers to Respondent California Department of Health Care Services
in the matter, Della Saavedra et al. v. Toby Douglas and California Department of Health Care
Services, Los Angeles County Superior Court, Case No. BS140896 (the “subject actiorn.”);

D. The “sixteen California counties” where Seniors and Persons with Disabilities
have been subject to mandatory enrollment in Medi-Cal managed care plans, beginning June 2011,
are the following: Alameda, Contra Costa, Fresuno, Kern, Kings, Los Angeles, Madera, Riverside,
Sacramento, San Bernardino, San Diego, San Francisco, San Joaquin, Santa Clara, Stanislaus, and
Tulare counties;

E. “Medical Exemption Requests” or “MERs” refers to requests by Seniors and
Persons with Disabilities to be exempt on medical grounds from enrollment in Medi-Cal managed
care plans and to remain in fee-for-service Medi-Cal as referenced in Welfare and Institutions Code
§14182(b)(15) and (21);

F. “Medi-Cal waiver programs” refers collectively to the AIDS, Home and
Cormmunity Based Services (“HCBS”), In Home Operations (“IHO”), Nursing Facility/Acute
Hospital (“NF/AH”), and other waiver programs wherein participants in those programs were
previously required to submit an HCO 7102 form to disenroll from Medi-Cal managed care and stay
in their waiver programs and/or to exempt themselves from enrollment in Medi-Cal managed care
plaas; 1
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G.  “Respondenss” refer to DHCS and DHCS's current Director who has been
sued in the subject action only in his or her official capacity;
H. “Petitioners” refers to ﬁeﬁﬁoners in the subject action, Della Saavedra, Juan
Cameros, Raquel Alvarez, Anita Valadez, |||} BB and Janet Farahmand.
RECITAL

2. The subject action arose out of Petitioners’ allegations regarding DHCS’s processing
of MERs that were submitted on behalf of Medi-Cal recipients who are Seniors and Persons with
Disabilities and, at all times relevant to this Settlement Agreement, resided in one of the sixteen
counties where enrollment in Medi-Cal managed care plans is mandatory for Seniors and Persons
with Disabilities.

3. In 2010, the California Legislature authorized DHCS to require Seniors and Persons
with Disabilities who do not have other health care coverage to be assigned as mandatory enrollees
into new or existing managed health care plans to receive their Medi-Cal services.

4, At all times relevant herein, Seniors and Persons with Disabilities were, and still are,
allowed to request, from DHCS, medical exemptions from mandatory enrollment in a managed care
plan if they can demonstrate that they have a complex medical condition requiring them to continue
to see their fee-for-service providers.

8 At all times relevant herein, registered nurses, who are DHCS’s employees, have
rendered their clinical judgment to either approve MERs for medical reasons or to recommend the
denial of MERs for medical reasons; and for those MERs for which DHCS nurses have
recommended a denial, licensed physicians, who are also DHCS’s employees, have reviewed the
nurses’ recommendations to deny MERSs for medical reasons and have made the final clinical
decision on whether to approve or deny those MERs.

6. Beginning in June 2011, DHCS commenced the mandatory enrollment of Seniors and|
Persons with Disabilities into Medi-Cal managed care plaas in the sixteen California counties and
has continued such mandatory enrollment through the present day. At the same ame, Seniors and

Persons with Disabilities began to submit MERs and DHCS denied approximately 80% of those

2
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MERS by seading certain standards notices to these Medi-Cal beneficiaries. ‘

7. In the summer of 2012, Respondects investigated allegations by stakeholders -
including Petitioners’ Counsel - that some Seniors and Persons with Disabilities had received
incorrect or inconsistent information from MAXIMUS, the DHCS managed care enrollment broker,
regarding the MER process.

8. Responding to the asserions made by Petitioners’ counsel and others, DHCS
embarked on an audit of MAXIMUS and imposed a corrective action plan to preveat further
problems with providing notice to Seniors and Persons with Disabilities regarding mandatory
enroliment in Medi-Cal managed care,

9. . On October 15, 2012, DHCS took action to protect Seniors and Persons with
Disabilities who may have received inaccurate or improper notice about mandatory enrollment in
Medi-Cal managed care by voluntarily implementing a process to automatically approve (for 6
months) completed MERs filed by Seniors and Persons with Disabilities #o ensure that they continue
to receive necessary services from their fee-for-service providers. This auto-appraval process has
remained in effect before and during the pendency of the subject action up until April 8, 2015.

10. On or about November 28, 2012, Respondents publically announced the actions taken
to correct the problems identified by their above-mentioned investigadon concerning the transition
of Seniors and Persons with Disabilities. Respondents disclosed that its andit of MAXIMUS found
that between March 2011 and October 2012, approximately 9,098 Seniors and Persons with
Disabilities had received improper or inaccurate notice of the transition to managed care from
MAXIMUS.

11. On December 21, 2012, Petitioners Della Saavedra, Juan Carneros, Raquel Alvarez,
Anita Valadez, and ||| fic< the subject action.

12.  In January 2013, to remediate the above-mentioned issues involving MAXIMUS,
Respondents offered all of the impacted Seniors and Persons with Disabilities the opportunity to
leave managed care and return to fee-for-service Medi-Cal. Of the impacted Seniors and Persons

with Disabilities, 73% chose to stay in managed care and 27% chose to retum to fee-for-service.

3
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13.  OnJune 18, 2013, Petitioners filed a Motion for Peremptory Writ under Code of Civil
Procedure section 1094; or in the Alternative Motion for Preliminary Injunction in the subject action.
The Court heard the matter on August 29, 2013, and September 5, 2013. After oral argument, the
Court denied Petitioners’ Motion for Peremptory Writ under Code of Civil Procedure section 1094,
or in the Alternative Motion for Preliminary Injunction. A true and correct copy of that court order
is attached hereto, marked as Exhibit A, and incorporated herein by reference.

14.  On November 4, 2013, Petitioners Della Saavedra, Juan Cameros, Raquel Alvarez,
Anita Valadez, [} - and Janet Farahmand (collectively, “Petitioners”) filed the
Second Amended Petition for Writ of Mandate, which is the operative pleading in the subject action.
A true copy of the Second Amended Petition for Writ of Mandate is attached hereto, marked as
Exhibit B, and incorporated herein by reference.

15. On December 9, 2013, Respondents filed their Answer to the Second Amended
Petition for Writ of Mandate. A true copy of Respondents’ Answer to the Second Amended Petition
for Writ of Mandate is attached hereto, marked as Exhibit C, and incorporated herein by reference.

16.  Since April 29, 2014, the Parties have stayed discovery, during which time they have
engaged in good faith settlement discussions to resolve the remaining issues in the subject action.

17. Throughout the settlement discussions with Respondents, Petitioners’ counsel have
participated in drafting the revisions discussed below to the HCO 7101 form, the denial notice, and
the detailed medical and/or administrative reasons for denying MERs from Senjors and Persons with
Disabilities.

18.  Respondenss DHCS and DHCS’s Director have asserted and continue to assert
defenses to the Second Amended Petition for Writ of Mandate in the subject action, and have
expressly denied and continue to deny any wrongdoing or legal liability arising out of any of the
facts or conduct alleged in the subject action.

19.  The Parties desire to resolve all pending and remaining claims raised by the Second
Amended Petition for Writ of Mandate to avoid the uncertainty, time, trouble and expense of further

litigation, and for those reasons, have entered into this Settlement Agreement.

4
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17

18

19
20
21
22

N

26
27

‘ TERMS OF THE SETTLEMENT

20. Respondents agree that the revised HCO 7101 form, which is curresntly in
production, will be used to process and determine MERs on behalf of Medi-Cal recipients who are
Seniors and Persons with Disabilities by no later than June 1, 2015. A true and correct copy of the
revised HCO 7101 form is attached hereto, marked as Exhibit D, and incorporated herein by
reference. Respondents intend to use this revised HCO 7101 form with regard to MERs on behalf of
all Medi-~Cal recipients and not only Seniors and Persons with Disabilities. It is understood by the
Parties that the scope of the subject action and this Settlement Agreement does not cover any Medi-
Cal recipients beyond Seniors and Persons with Disabilities.

21.  Respondents agree that the revised denial notice, when denying MERs on behalf of
Seniors and Persons with Disabilities, will be used no later than June 1, 2015. A true and correct
copy of the revised denial notice is attached hereto, marked as Exhibit E, and incorporated herein by
reference. Respondents intend to use this revised denial notice when denying MERs on behalf of all
Medi-Cal recipients and not only Seniors and Persons with Disabilities. It is understood by the
Parties that the scope of the subject action and this Settlement Agreement does not cover any Medi-
Cal recipients beyond Seniors and Persons with Disabilities.

22.  Respondents will enumerate in the above-mentioned revised denial notice the medma.lj
and/or administrative reasons for denying MERs from Seniors and Persons with Disabilities.
Whenever more than one reason (medical or administrative) could be the basis for denying a MER,
Respondents will choose the more specific reason over the more general reason as the basis for the
denial. The revised denial notice will be used no later than June 1, 2015. True and correct copies of
the complete revised lists of these medical and/or administrative reasons (also known as denial
codes) to be used in denying MERs are attached hereto, marked respectively as Exhibits F and G,
and incorporated herein by reference. Respondents intend to use these deniat codes when denying -
MERs on behalf of all Medi-Cal recipients and not only Seniors and Persons with Disabilities. Itis
understood by the Parties that the scope of the subject action and this Settlement Agreement does not

cover any Medi-Cal recipients beyond Seniors and Persons with Disabilities.

5
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23.  Itis acknowledged and agreed to by the Parties, that in the future, Respondents may
make revisions to improve the documents referenced in paragraphs 20,. 21, and 22, above, as well as
make revisions to improve any other related documents. As such, the Parties agree that the
exemplars of the revised documents referenced in paragraphs 20, 21, and 22, above, and attached
hereto, will likely evolve over time as the Medi-Cal program, governing law, stakeholder input, and
process improvements may warrant changes to these and related documents. Nothing in this
Settlement Agreement will prevent or impede Respondents’ ability to make such changes to these
revised or other related documents in the future. If, in the future, Respondents make any such
changes to the documents referenced m paragraphs 20, 21, and 22, above, Respondents will
endeavor, whenever possible, to timely apprise Petitioners and other stakeholders of proposed
substantive changes. Nothing in this Settlement Agreement will prevent Petitioners from seeking
judicial relief on the grounds that future changes to the exemplar documents attached to this
Settlement Agreement may violate the law.

24. By no later than June 1, 2015, when DHCS’s Office of the Ombudsman receives
telephone calls or emails from Seniors and Persons with Disabilities with requests for legal
assissance concerning their MERs, DHCS’s Office of the Ombudsman will provide contact
information for the appropriate local law offices that offer free legal assistance. A true and correct
listing of those local law offices is attached hereto, marked as Exhibit H and incorporated herein by
reference. However, the Parties also acknowledge and agree that DHCS may revise and update this
list as necessary to remain current, accurate, and relevant.

25.  Although not part of the Parties’ settlement negotiations or this Settlement
Agreement, the Parties also acknowledge that Respondents are presently amending regulations
governing the MER process and drafting new regulations governing the Non-Medical Exemption
Process pursuant to California’s Administrative Procedures Act (commencing with Government
Code §11340). Respondents intend that these amendments to the regulations will cover Seniors and
Persons with Disabilities in the Medi-Cal waiver programs. Respondents are also in the process of

issuing a Provider Bulletin. The Provider Bulletin was initially posted as a Newsflash on the DHCS

6
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website on April 10, 2015. On April 24, 2015, DHCS requested comments on the Provider Bulletin
from the Meaz-Cal Menag=d Care Adviscry Group to be considercd before the Provider Bulletin is
posted on the DHCS Provider Bulletin website. Additionally, Respondents will notify the
appropriate policy and fiscal committees of the Legislature of its intent to issue the Provider Bulletin
at least 5-days in advance of its issuance. Respondents intend to issue the final Provider Bulletin no
later than June 1, 2015, advising that Seniors and Persons with Disabilities who currently receive
Medi-Cal waiver program services are no longer required to disenroll from a Medi-Cal Managed
Care Plan to remain in a Medi-Cal waiver program. The Provider Bulletin will further advise that
Seniors and Persons with Disabilities must file a request for a temporary medical exemption from
enrollment in Medi-Cal managed care with the revised HCO 7101 form (Exhibit D) if they wish to
continue treatment for a complex medical condition with a fee-for-service provider. In the
meantime, Respondents have initiated the process of sending the standard 45-day notice to all
Seniors and Persons with Disabilities whose MERs were or are automatically approved, informing
them that they will have to submit a new MER on the revised HCO 7101 form if they wish to remninr
in fee-for-service Medi-Cal.

26.  The Parties acknowledge that as of June 27, 2013, that DHCS’s Office of
Ombudsman has changed and ceased the following activities: (a) advocating on DHCS’s behalf in
disputes between Medi-Cal recipients and DHCS involving MERs; (b) preparing statements of
positions on DHCS’s behalf in hearings involving the denial or termination of MERs; (c) overruling
decisions by administrative law judges that Medi-Cal recipients would either remain in or be
returned to fee-for-service Medi-Cal vutil the hearing decision was issued; (d) serving &s the
presiding officer in deciding whether to grant or deny rehearing requests from Medi-Cal recipients
after the adminisirative law judge has deried their MERS; and (e) denying these rehearing requests
from Medi-Cal recipients without explaining the facts and Iaw to justify the decision. Respondents
shall continue to ensure that DHCS’s Office of Ombudsman does not engage in any of the above-
mentioned activities.

27.  Petitioness are currently exempt from enrollment in Medi-Cal managed care through

7
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June 30, 2015. Respondents agree to continue the MERs for Petitioners Della Saavedra, Juan
Cameros, Raquel Alvarez, Azutui Charkhchyan, and Janet Farahmand through and including
December 31, 2015, unless any of these individuals otherwise indicates that he or she no longer
wants to be exempt from enrollment in Medi-Cal managed care. At the end of this additional six-
month period, Ms. Saavedra, Mr. Cameros, Ms. Alvarez, Ms. _ and/or Ms. Farahmand,
may submit a request to extend their MERs, or initiate a new MER, pursuant to the same criteria and
procedures as the MERSs for other Medi-Cal recipients.

28.  The Parties further agree that as part of the final settlement of this matter,
Respondents will compensate Petitioners’ Counsel in the amount of $475,000 as an all-inclusive sum
to fully address and resolve any and all claims for attorneys’ fees and costs, including expert costs,
retrospectively or prospectively for the duration of court jurisdiction for this Settlement Agreement
that Petitioners may contend they would be entitled to, were Petitioners to pursue a formal motion
for an award of attorneys’ fees and costs, including expert cost, in this matter. Respondents will
make this payment to Petitioners” Counse] by October 31, 2015, in which case no interest will accrue
on the attorneys’ fees and costs sum; if payment is made after October 31, 2015, interest shall accrue
at the rate of 7% per annum on any outstanding balance of the fees and costs due to Petitioners under]
this Settlement Agreement.

29.  The Court will retain jurisdiction over this Settlement Agreement for eighteen (18)
months after the date the Settlement Agreement is fully executed by the Parties, at which time the
Court’s jurisdiction will expire. The Parties agree that this expiration of court jurisdicsion shall not
be extended, for any reason, beyond the 18-month period following execution of the Settlement
Agreement. The Parties also agree that no provision of the Settlement Agreement will be
enforceable beyond the 18-month period following execution of the Settlement Agreement, and the
/"

N
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Parties will not seek to enforce any provision of the Settlement Agreement beyond the 18-month
period following executiorn. of the Settlement Agreement. At the end of the 18-month period,

Petitioners shail fully dismiss the subject action, with prejudice.

Dated:

Dated:

Dated:

Dated:

Dated:

Dated:

May_, 2015

May __, 2015

May __, 2015

May _ , 2015

May b5, 2015

May _, 2015

PETITIONER DELLA SAAVEDRA

PETITIONER JUAN CAMEROS

PETITIONER RAQUEL ALVAREZ BY HER
MOTHER AND GUARDIAN AD LITEM
RAQUEL MARTELL

FETITIONER BY
HER GUARDIAN AD LITEM

ETITIONER JANET FARAHMAND

SARAH CATHERINE BROOKS
CHIEF OF THE MEDI-CAL QUALITY
AND MONITORING BRANCH, ON BEHALF
OF RESPONDENT THE CALIFORNIA
DEPARTMENT OF HEALTH CARE
SERVICES

g
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‘12 RAQUEL MARTELL
13 AT
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19| ' ' g
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21 . . SARAH CATHERINE BROOKS
' CHIEF OF THE MEDI-CAL QUALITY
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24
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1 ||APPROYED AS TO FORM;
2 || Dated: May 22015 LEGAL AID FOUNDATION OF LOS ANGRLES
3 WESTERN CENTER ON LAW & POVERTY
’ NATIONAL HBRALTH LAW PROGRAM
4 = <
J By, )
6 Atoreys for Petitioners
7
8
9
10 ,
11 |[Pated: May /442015 KAMALA D. HARRIS
: Attorney General of California
12 LESLIE P. McELROY
Supervising Deputy Attorney General
13 JANET E. BURNS
4 Deputy Attorncy General
. S. PAUL BRUGUERA
15 Deputy Attorney General
16 Q z W
By. M .
17 /4
18 Attorneys for Respondents
19
20
21
22
23
4
25
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27
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ORDER

IT IS HEREBY ORDERED that the Court will retain jurisdiction over this Settlement
Agreement for eighteen (18) months after the dase the Settlement Agreement is fully executed by the
Parties, at which ime the Court’s jurisdiction will expire. The Parties agree that this expiration of
court jurisdiction shall not be extended, for any reason, beyond the 18-month period following
execution of the Settlement Agreement. The Parties also agree that no provision of the Settlement
Agreement will be enforceable beyond the 18-month period following execution of the Settlement
Agreement, and the Parties will not seek to enforce any provision of the Settlement Agreement
beyond the 18-month period following exccution of the Settlement Agreement. At the end of the 18-

month period, Petitioners shall fully dismiss the subject action, with prejudice.

Dated: May ___, 2015

THE HONORABLE JAMES C. CHALFANT

11
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a : las Tentative decision on (1) motion for
Director of CDHS. et al, judgment: denied; (2) motion for

BS 140896 _ : " prelimmary injunction: denied

Petitioners Della Saavedra (“Sagvedre™), Juan Cameros (*Cameros™), Anita Valadez
(“Valadez”), Raquel Alvarez (“Alvarez”), Azetul Charkhchyan (MCherkhehyan™), and Janet
Farahmand (“Farehmand™) (collectively “Petitioners™) move for judgment under CCP section
1094 on the first end second causes of ection in the First Amended Petition (“FAP™)! or, in the
altemative, a preiminary injunction,

The court has read and considered thamovingpapers opposition, and reply, and renders
the following tentative decision.

A, Statement of the Case
Petitioners commenced this proceeding against the Department of Health Cere Services
CDHCS” or the “Department™) and its Directar, Toby Douglas, on December 21, 2012,

" Petitioners are six Medi-Cal beneficiaries who for years have received care for their
complex medical conditions from free-for-service providers. Until recently, these Medi-Cal
beneficiaries were able to obtain necessary specially care oa an ongoing and coordinated manner
from physicians who treated them on a fee-for-service basis. Petitioners allege that, beginning in
Jane 2011, more than 240,000 Seniors and Persons with Disabilities (“*SPDs™) in Los Angeles
and fifteen other California counties have no longet been allowed to receive medical care on 2
fee-for-service basis and instead been inveluntarily enrolled in Medi-Cal managed care plens that

- often are ill-equipped #0 meet all of theix complicated medical needs andunwmmgtoprovidzthe

specialty care and metications they need.

According to Petitioners, state law provides that Medi-Cal beneficiaries are entitled 10
remain in Medi-Cal on a fee-for-service basis when (1) they are receiving treatment for “complex
medical conditions” from fee-for-service providers, (2) their providers do not belong to any
Medi-Cal managed care plans, and (3) the beneficiaries make timely requests to be exempt from
involuntery enrollment in Medi-Cal managed care, Welfare & Instittions Code (“W&I™
§14182(b)(15); 22 CCR §53887. Petitioners allege that Respondent DHCS has exceeded the
scope of the relevent statuts and regulations by imposing additional criteria for approving Medi-
Cal beneficiaries’ requests 10 be exempt from enroliment in managed care by requiring proof that
beneficiaries will also suffer “deleterious medical effects™ if placed in mameged care and by
eliminating altogether the exemption for beneficiaries who are in nursing home care. According

1At the September 5, 2013 hearing, Petitioners® counsel stated that the third cause of
action, which coneemns the Department’s notices and refusal to permit a beneficiary to remain in
fee-for-service, should not have besn included in the motion.

*The Department applied for an order sealing its declarations. The application was not
well take as it was overbroad, and it is hereby denied. The court directed the clezk to inform the
Department’s oounsel that it insended to deny the application for sealing, and gave counsel the
option of withdrawing or unsealing the evidence, The Department chose o unseal, end the
declarations have been considered
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to Petitioners, DHCS has adopted these new requirements, and others, without giving any notice
to the public or holding a hearing, in viclaticn of the Administrative Procedures Act (“APA™),
QGovt. Code §11340 ef 524,

Petitioners filed the FAP on Marck 20, 2013, asserting canses of action for, taer alia, (1)
violations of W&T seotion 14182(b)(15) end 22 CCR section 53887 with regerd to applying the
propet stendards in deciding whether to grant MERs submitted by SPDs; and (2) violations of the
APA with regard to applying and enforcing “underground regnletions™ concerlng the
“deleterious affects” standard and other requiremsanis that have not been adopted in accordance
with the APA and were not even put into writing until July 2012,

The FAP assexts five other causes of action not at issue in the instant motion, including
four claims for traditional mandamus end a claim in which Petitionar Charkhchyan seeks
administrative mandamus from the decigion of an administative law judge (“ALY”) denying her
request for a medical emmption. )

On July 8, 2013, the parties entared into a stipulation canceming the handling of
confidential information. The proposed protective order was signed by the court on July 10,
2013 and filed on July 11, 2013,

B. Standard of Review

A party may seek to set aside au agenocy decision by petitioning for either a writ of
admimstrative mandamms (CCP §1094.5) or of traditiona! mandamus, CCP §1085. A petition
for tradiional mandanms is eppropriate in all actions “to eompeltheperformanceofmactwhioh
the law specially enjoins a8 a duty resulting from an offios, trust, or station....” CCP §1085,

Atradmonalwdtofmandzﬁemde:CCPseohonlOSSisthemeﬂ:odofoompdlmgtha

pesformance of o legal, ministerial-duty. P s’ AS -

(1997) 58 Cal.App.4th 578, 583-84. Generally, mnndamus wﬂl lie when (1) there isno plein,
speedy,andadequaﬁ:altmaﬁvcmedy () the respondent has a duty to perform, and (3) the
petitioner has a clear and beneficial tight to performance.” Id, at 584 (interns] oitations amitted).
‘Whether a statute imposes & ministerial duty for which mendamus is available, or 8 mere
obﬁganonmpcrfunnad!setenonmyﬁmchon,mnquesuonofsmumrym AIDS

gre For Health, (2011) 197 Cal. App.4th

693, 701.
‘Where a duty is not ministerial and the agency has disaretion, mandamus relief is
unavailable unless the petitioner can demonstrate en abmse of that discretion. Mandamus will not

Iiatooomoeltheexamse ofapublicagency'sdimﬁonmapamcu!atw

&msﬂifmia, (2005) 126 Cal.App.4ﬁ1247 261. It is available to compel an asmcy o
exercise discretion where it has not done 80 (Los Angles 7
Los Angeles, (1973) 33 Cal.App.3d 1, 8), and to correct an ahmc of dism'euon acmally exm:nsed.
Mepjares v, Newton, (1966) 64 Cal2d 365, 370-71. In meking this determination, the cowt may
not substitute its judgment for that of the agency, whose decision must be upheld if reasonable
minds may disagree as to its wisdom. Id, at 371. An agency desigion is an abuse of diséretion
only if it is "armt:ary capncmus, ennrely lacktng in evidantiary support. unlawﬁzl. or
g - ysterm, (2010) 187




Cal App.4th 98, 106, A writ will lie where the agenoy’s disoretion oan be exercised only in ane
way. Hurtado v. Superior Cout, (1974) 11 Cal.3d 574, 575.

No administrative record is required for traditionsl mandamus to compel performance of
& rmmnisterial duty or as an abuse of discretion.

C. Governing Law

1. W] Section 14182

Medi=Cal isCalifornia’s enactment of the federal program for Medicaid, & health care for
the poor. See 42 U.8.C, §1396. The Medi-Cel program provides health care coverage to
beneficiaries on either a fee-for-service or managed care bagis.? W&I §14016.5(b).

Since 2010, and ix furtherance of California’s Bridge %o Reform Demonstration Project,*
the Legislature authorized DHCS to require “seniors and persons with disebilities who do not
have other health care coverage to be assigned as mandatory enrcllees into new or existing
maneged care bealth plans,” W&I §14182(s). Where DHCS requires menagement care
earollment, it shall not terminate an enrolles’s eccess to fee-for-service Medical-Cal until the
enrollee has been assigned to a managed care health plan. Jbid. The purpose of managed care
programs is to “reduce costs, prevent unnecessary utilization, reduce insppropriate utilization,
and assure adequats aceess to quality care for Medicaid recipients.” Life Care Centers of
America v, Cal Optimg (2005) 133 Cal.App.4th 1169, 1174,

In exercising it authority to require SPDs on Medi-Cal o have managed care, DHCS is
required to ensure that managed care plans provide for & continuity of care by permitting fee-for-
service providers who have an cngoing relationship with a new managed care member to
continue that relationship for up % 12 months if the provider will accept Medi-Cal rates and have
no quality of care issues (W&I §14182(b)(13), (14)). The Department mmust “[e]nsure that the
[MERs] cxiteria applied in counties operating under Chapter 4.1 (commencing with Section
53800) or Chapter 4.5 (commencing with Section §3900) of Subdivision 1 of Division 3 of Title
22 of the California Code of Regulations are applied to seniors end persons with disabilities
served under this section” (W&I §14182(b)(15)).

With regard to mle-making generally, the Administrative Procedures Act (“APA”)
provides that “[n]o state agency shall issve, utilize, enforce, or attempt to enforce emy guideline,

3 Under fee-for-service, the Medi-Cal beneficiary gets care from any provider(s) willing
to treat the beneficiary and accept reimbursement frorn DHCS at a sot amount for the services
provided. W&I §14016.5(b)X1). With managed care, DHCS canfracts with plans to provide
heslth care to Medi-Cal beneficiaries, W& §14204. The plans are reimbursed on a capitated

basis — & predetermined emount per person, regexdless of the number of services provided to a
particular person. W&I §14301(a),

*Section 1115 of the Social Secuzity Act (42 U.S.C. §1315) gives the Secretary of Health
end Human Services authority to approve experimental, pilot, or demonstretion projects that
promote the objectives of the Medicaid program. California’s project is the “Bridge to Reform
Demonstration.” California received a Medicaid Demonstration Waiver ("Demonstration Project
Watver™) for its project from the federel government,
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criterion, bulletin, mamizl, instruction, order, standard of general application, or other rule, which
is a regulation as defmed in Section 11342.600, unless the guideline, criterion, bulletin, manual,
instraction, order, standard of generel applicafidn, or oiber rule has been adopted as a regulation
ang filed with the Secretary of State pursuant to this chapter.” Govt. Code §11340.5(a).

Notwithstanding the APA’s provisions, DHCS may implement, intezpret, or make
gpecific [W&T section 14182) and any applicable fsderal waivers and staie plan amendments by
means of all-county letters, plan letters, plan or provider bulletins, or aimiiar instructions, withont
taking regulatory action. Prior to issuing eny Jetter ox amﬁnmtnnnentamhmizedp\mmmto
this section, the department shall notify end consult with stekeholders, ingluding advocatss,
providers, and beneficiaries. ...” W&J §14182(k)

In the event of a conflict between the Special Terms and Conditions of the Demonstration
Project and any provision of this part, the Sepoial Terms end Conditions \shall control. W&l
§14182(m).

2. Section 53887

Asrelevant to Tos Angeles County, 22 CCR sections 53800 et seq. set forth the
regulations that apply to geographica! regions dewignated by DHCS to health care sexvices to
eligible Medi-Cal beneficieries through no more than two prepaid health plans,

‘DHCS must mail an enrollment form and plan information to cach eligible beneficiary,
which must include instructions on how to entoll in a plan end how to request am exemption for °
either medical or non-medical reasons, 22 CCR. §53882. Afier receiving this notice,
bencficiaries have 30 duys to either choose a managed care plen or file for a medical exemption
requegt (MER”). If they do neither, they are dafuited into managed care, 22 CCR §53883.

In effect since 2000, 22 CCR section 53887 (“section 53887") sets forth the criteria fora
temporary MER from managed care plan enrolhment: “An eligibls beneficiary ... who satisfies
the requiremeants in (1)° or (2) below, may request fee-for-service Medi-Cal for up to 12 months
as an alternative to plan exrollment by submitting & request for exemption from plan emmollment
to the Health Care Options Program ....” §53887(a).

A MER may be granted for contimuity of care for a complex medical condition with a fee-
for-service provider: “An eligible beneficiery who is recesving fee-for-service Medi-Cal
treatment or services for a complex medical condition, from a physician, a certifisd muse
midwifs, or a licensed midwife who is participating in the Medi-Cal program but is not &
contracting provider of either plan in the eligible beneficiary’s county of residence, may request a
medical exemption to contimue fee-for-service Medi-Cal for purposes of continuity of care.”
§53887(a)(2).

“For purposes of [seotion 53887), conditions meeting the criteda for a complex medical
condition include, and are similer te, the following: (1) an eligible beneficiary i3 pregnant; (2) an
eligible beneficiary is under evaluation for the need for an organ transplant; has bean approved
for and is ewaiting an organ transplant; or has received & transplant and is currently either
immediately post-operative or exhibiting significent medical problems related to the transplant
s {3) an eligible beneficiary is receiving chronic renal diatysis trestment; (4) an eligible

Requirement (1) concerns Native Americans and is not et issue,
&
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beneficiary has tested positive for HIV or has received a diagnosis of acquired immune
deficiency syndrome (AIDS); (5) an eligible beneficiary hag been diagnosed with cancer and is
currently receiving chemotherapy or redjation therapy or another course of accepted therapy for
cancer that will comtimue for up %o 12 mouths or has been approved for such therapy; (6) an
cligible beneficiary has been approved for a mejor surgicel procedure by the Medi-Cal fee-for-
service program end is awaiting mugery or is immediatety post-operative; (7) an eligible
beneficiary has a complex neurological disordez, such as multiple sclerosis, & complex
hematological disorder, such as hemophilia or sickle cell diseases, or & complex and/or
progressive disorder not covered in 1 through 6 above, such as cardiomyopathy or amyotrophic
lateral sclerosis, thet requires ongoing medical supervision and/or has been approved for or is
receiving complex medical treatment for the disorder, the administration of which carmot be
internupted; and (8) an eligible beneficiery is enrolled in 2 Medi-Cal waiver program that allows
the individual to receive sub-acuts, acute, insermediate or skilled mursing care at. home rather than
in a sub-acute cere faoility, an acute care hospital, an intermediate care facility or e skilled
nursing faoility.” §53887(aX2)(4).

A MER besed on complex medical condition may be denied in certain circumstances
where plan provider services were available: “A request for exemption from plan enrollment
based on complex medical conditions shall not be approved for an eligible beneficiary who has:
1. Been a member of either plan on a combined basis for more than 90 calendar days, 2. A
current Medi-Cal provider who iz contracting with either plan, or 3. Begun or was scheduled to
begin treatment after the date of plan enroliment.” §53887(a}(2)(B). '

The duration of the MER is limited: “Bxcept for pregnancy, eany eligible beneficiary
granted a medical exemption from plan enrollment shall remsin with the fee-for-service provider
only until the medical condition bas stabiliaed to a level that would enable the individual to
change physiciens and begin recsiving care from a plen provider without deleterious medécal
effects, as detegnined by a beneficiary®s treating physician in the Medi-Cal fee-for-service
program, up to 12 months from the date the medical exentption is first approved by the Health
Care Options Program. A beneficiary granted a medical exemption due to pregnancy may remain
with the fee-for -service Medi-Cal provider through delivery and the end of the month in which
90 days post-partum occurs.

A MER based on complex medical condition must be requested on the “request for
Medical Exemption fiom Plan Enrollment” form CO Form 7101, June 2000) available from
the Health CAre Options Program. §53887(b).

A MER besed on a beneficiary’s enrollment in a Medi-Cal waiver program
(§53887(a)(2)(A)8) shall be requested on the *Request for Non-Medical Exemption from Plan
Enrollment” form (BCO form 7102, October 2000), availeble from the Health Cere Options
Program. Jbid.

DHCS may svaluate the bona fides of & MER at eny time: “The Health Care Options
Program, as authorized by the department, shall approve each (MER] that meets the requirements
of this section, At amy time, the department may, at its discretion, verify the complexity, validity,
and statos of the medical condition end treatment plan and vexify that the provider is not
contracted or otherwise effiliated with & plan. The Health Care Options Program, as authorized
by the department, or the department may deny & request for exemption from plan enrollment or

5



S ——  —— .

-

e ———

revoke an approved request for exemption if aprowdar fatls to fully cooperate with this
verification.” §53887(c).

Appuval of MERS is subject to the same processing times and effective dates as the
prooessing of enrollment and disenrollment requests set forth in 22 CCR section 53889.
§53887(d). Thus, DHCS must process MERS within two working days and notify bensficiaries
in writing of approval or disapproval within seven worlking days. 22 CCR 53889(e), (g)

DHCS or the Health Care Options Program may revoks a MER at auy time if DHCS
determines taht the approval was based on felse or misleading information, the medical condition
was not complex, treatment has been completed, or the requasting provider is not providing
services to the beneficiary. §53887(e).

D. Statement of Facts®

1. Exemption from Managed Care

Under federal Medicaid law, & Medi-Cal beneficiary generally hes the right to choose
between providers of hiealth care, including fee-for-service and managed care, The federal
governmert can waive that right to choose, however. It bas dons so for some Medi-Cal
beneficiary populations, and benefiviaries in those populations are required to receive their
benefits through managed care unless sxmnptad.

Section 53887, amended i 2000, is the principal DHCS regulation governing medical

The court has ruled on Petitioners” written objections, wrongly filed as *“Response of
Petitioners to Respondents” Objections to Petitianers® Evidence,” by placing “O™ for “overruled”
and “S” for “sustained” next to the objection, interlineating the original evidence where an
objection was sustained. All of the objections o the Declaration of Sarah Catherine Brooks was

" overruled because the declaration interprets the underlying records. While the xecords ahould be

in evidence, they do not “speak for themselves” and requiré intreprutation.

Petitioners ask the court to judicially notice two documents: (1) a November 2, 2010
public aimouncement letter from DHCS’ directar, and (%) the federal govermnent’s Special
Terms and Conditions for the Demonstrafion Project Waiver. Both requests ere granted, Ev,
Code §452(c).

The court also has ruled on the Department’s more than, 240 written objections by placing
“Q™ for “overruled” and “S” for “sustained” next to the objection. The vast majority of
objections fail to quote the evidence (se¢ CRC 3.1354(b)) and the court has no obligation to sift
through the evidence to look for objected to maturial. Therefors, very faw objections were
sustainied. 'msDeparhnmt also purports to object %o argument in Petitioners’ reply brief, and
this also is improper. Objections may aaly be mads to evidence, not argument.

The Department asks the court to judicially notice two doouments: (1) the regulation
package for title 22 soction 53877 extitled “Two-Plan Model Enrollment/Disenrollment;” and (2)
excerpts from the California Bridge to Reform Demonstretion, amended on verious dates. The
request is gramted. Bv. Code §452(c).

"Petitioners’ counsel made these representations about federal Medicaid law at the
September 5 hearing,
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exemnptions from managed care. Pursuant #o this regulation, a Medi-Cal beneficiary in a
population required to enroll in managed care who had serious medical conditions could apply
for 2 MER to avoid disruption in their medical cere caused by the transfer from fee~-for-service to
managed care until such time as the bensficiary has completed treativent or could safely be
transitioned to managed care, .

In conjunction with eection 53887, in 2000 DHCS introduced HCO Forms 7101 and 7102
for beneficiaries to request a medical exemption. Farm 7101 conteins all the necessary prompts
end instructions for a beneficiary to request an exemption on the basis of a complex medical
condition. Foom. 7102, in pert, was for beneficiardes seeking a medioal exemption because they
aro enrolled in a Medi-Cal waiver progrer allowing the beneficiary to receive mursing care at
home rather then as an in-patient in a hospital or qusring home facility (*home waiver” or
“pursing waiver”). The home weiver exsmption included four Medi-Cal Weiver programs:
AIDS \‘&:aiver, Model Waiver, In-Home Medical Care Waiver, end Skilled Nursing Facility
Waiver.

InNovembcr 2010, Cahforma obtmmd fe.daral appxoval ofthe Demonstration Project
Waiver for the mandatory enrollment of Medi-Cal Seniors and Persons with Disabilities
{*SPDs") from fee-far-service to managed care plans. Tn exchange, Califormda committed to
develop and jmplement specific standards to protect SPDs, including MERS for recipients with
complex medical conditions receiving fee-for-service care, continmity of care for recipients -
enrolled in managed care, adequate notice of any changes, and rights to appeal

In June 2011, DHCS began the mandatory transition of SPDs from fee-for-service
Medi-Cal to managed care plans. California’s deaision to rely upon amoaged care plans to
organize care for Medi-Cal’s SPDa was cansistent with national trends in the Medicaid program.
Stefes are increasingly requiring people with dissbilities o erroll in managed care programs. By
2010, all but three states had Medicaid managed care progrems, and participation in a2 menaged

care plan was mandatory for at Jeast some Medicald enrollees in thirty-three states.

2. 8 ben )it

The Department perceives a mumber of benefits in managed care for Medi-Cal SPDs,
including the benefit of care coordination for the SPD population, which has complex care needs,
Better coordination can yield improvement in care and outcomes.

SPDs, with their reliance upon multiple specialists to treat their veried conditions, are at
particuler risk of receiving duplicative, wmmecessary, and sometimes dangerously contredictory
care. The chamctenistics of the SPD population meke them especialiy at risk for poor care.
Nationally, approximately twenty percent of SPDs are eligible due to an intellectual disability
and thirty-six percent have & primary diagnosis of mental illness. Unless enroliees have a family
member or other advocate who can menage their care, they are subject ¢o the potential of
fragmented, unorganized care. .

%Form 7102 remained the same from 2000 wntil May 2012, when ths nursing home
waiver exemption was deleted. Sees irffa.
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Mansged care requires the engagement of ail of a petient’s direct care providers, & care
coordipatar with knowledge of the patient’s social conext and ewareness of available social
suppoxis, aud te patient him or herself or the patient’s personal representetive. Effective care
coordinaied requires knowledge of all existing care plans, prescrdbed medioations, end a
comprehensive medical record. In & fee-for-service enviromment, each health care provider
genarally oply has aocess to information related to the patient’s interaction with that one provider
and must rely upon the patient him or berself for information an medications, treatments, or
diagnostic infarmation related to another provider. This incomplete picture of the patient’s
circumstances presents 2 barzier to care coordination.

Capitated managed care plans have fhe ability and strong incentive to meke appropriate
investments in care coordination. The priary sousce of finaicial savings from managed care is
# reduction in institutiona! care (particularly hospitel care) and reductions in prescription drog

ing.
s Managed care also can help develop accountability for enrollee access to care and care
quality. Quality of care in fee-for-service is difficult to measure, in part becense each patient
encounter with the health care system i3 an independent episode viewed ountside of the context of

' the patient’s broader needs,

. Managed care fuirther can {mprove progrem efficiency, obtain budget predictahility, and
generate cost savings. When the state determines the budget for Medi-Cal in a fee-for-service
payment environment, it faces uncertainity becanse the service utilization of the earollee
population can be estimated, but not known in advence. In & capitation payment environment,
the only uncertainty is the number of enrollees, because the cost per enrollee is known in
advance.

Apart from the perceived bemefits, California wants to reallocate its Medi-Cal resources,
The federal Demonstration Project Waiver inciudes a requirement of overall budget neudrality for
the fodaral government, meaning that the federal government will not spend more to support the
Medi-Cal program than it would have in the absence of the waiver. California wants %o gpend its
Medi-Cal funds on populations other than 8PDs, and savings from this population’s care is an
impaortant part of the state’s overall policy. If the highest need patients remsain in fee-for-service
Medi-Cal, the state and Medi-Cal errollees will fuil to realize the benefits that can be obtained
through care coordination. For all these reasons, California decided to move SPDs into managed

b. Th : naged Lars

Petiti dispute the benefits of this public policy chwice of moving Medi-~Cal SPDz
into managed care. They present evidencs from Venice Family Clinie, which describes the
massive, invohmtary tranafer of SPDs as a “travesty” and a “tragic shame” where “[a]ll too often,
these frail individuals went from receiving comprehensive health care at the same facility, such
as UCLA Medical Center, to receiving disjointed health care dispersed over Los Angeles
Coumty.” Venice Family Clinlo atruggled to ebsorb the “deluge” 0£2,400 additional patients,
many of whom presented with a “much higher level of acuity” than their typioal patients, and
often came to the clinic with no medicel records. This community clinic “did the best” it could
to provide primary care %o patients with such serious medical conditions a8 metastatic breast
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cancer, kidney failure, cerebral palsy and end stage cardiomyopathy, but often experienced
diffioulties in securing specialty care for these patients from the managed care plans.

Petitioners present enecdotrl evidence that one Petitioner, Della Seavedra, was forced
into managed care and, a3 a result, a recommended MRI to diagnose the extent of her multiple
myeloma was delayed two months. Another Medi-Cal recipient who cannot walk dus to juvenile
onset rheumatoid exthritia was unable to receive & scheduled surgery to enable her to transfer
from bed to hair, was denied access to & specialist, and eventually wes forced fo the emergency
room and hospitalization.

*c. The Policy Choice Has Been Made

Whatever the merits of ths policy trensitioning S8PDs % managed care, the Legislature has
made that decision. The court does not set policy, end its personal view is irrelevent, To date,
504,836 SPDs3 have been moved from fee-for-service Medi~Cal to managed care.

3. The MER Process

. The intent of a MER is to provide continuity of care with & fee-for-service provider when
a beneficiary is in the midst of treatment for & complex condition. An SPD who is enrolled into 2
managed care plam can continue to see his or ber fee-for-service doctor for up to 12 moaths if his
or her doctor agreed to work with the plan, accept plan payments, and had no quality of care
issues, See W&I §14182(b)(13), (14). In eddition, an SPD who suffers from 2 complex medical
condition and cannot safety change providers is permitted to file 2 MER, which; if granted, will
permit him or her to remain with his or her fee-for-service provider until it was safe %o move him
or her to & managed care plan. See W&X §14182(b)(15). A MER 1is only approved until &
beneflolery’s medical condition has stabilized to a level that would enable them to change

‘physicians and begin recsiving caré from a plan provider without deleterious medicel effects, or a '

meximum of 12 months.

DHCS processes the MERs through its Health Care Options progrem (“HCO”), with
the assistance of its exrollment brolser, MAXIMUS, a private corporation, Once DHCS receives
a completed MER, first MAXIMUS and then DHCS staff reviews and verifies the information in
that MER to determine (1) if the beneficiary hes a complex or high-risk medical condition, (2)
that requires continuity of care, end (3) is treated by a fee-for-service Medi-Cal physician who is
not cantracted with eny of the available Medi-Cal managed caxe health plans.

Mexdmus and DHCS staff review ths MER to make sure thet it is complete and that the
beneficiary’s physician is not affiliated with any of the managed care plans available to the
beneflciary, If fie MER is complete, DHCS medical personnel review the MER to determine if
the beneficiery has 2 complex medical condition that justifies the bensficiary receiving contirued
care from his or her existing fee-for-service Medi-Cal physician rather than being transfemred to &
managed care plen. Fifteen doctors and nurses at DHCS review MERs. Any of them can granta
MER, but only a doctor can deny a MER.

Bagmmng in the Spring 2011 DHCS hs.s denied MERs on the ground that beneficiaries’
treating physicians have not provided documentation showing thet the beneficlaries® medical
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conditions are so unstahle that they cannot be transferred without “deleterions effocts” to
managed care providers with ihe same specialties as the fe-for-service medical providers. The
Department aiso has denied MERS on the ground that the beneficiary®s physician hes not
provided potes from the last five office visita and/or the most recent history and physical and/or

* treatment plan.

DHCS applied the new ground not only to MERs from SPDs, but also to MERs from
pregnaat women. DHCS impiemented the new standard without adopting emy oorresponding
changes to section 53887, the MER eligibility regulation, and without sending notices to
Medi-Cal bancficiaries or their providers advising them of the changes. The demizl notices that
were sent did not mention the “deleterions effects™ standard, instead offering reasons such as
“Your medical condition does not qualify for 8 medical exeanption. This decision is based on
information sent o us by your doctor.”

-In May 2012, DHCS revised Form HCO 7102 to remove the section permitting SFDs to
file a MER for the home waiver exemption. The Department permitted a SPD participating in
the home waiver program to request e medical MER just like any other SPD beneficiary on form
HCO 7101, but undar the Demonstration Project’s Special Terms and Conditions the fact that the

beneficiary pm:iolpms in the home waiver program by itself does not exempt him or her from
care

Since June 2011, SPDs bave filed more than 27,000 MERs. DHCS has gpproved less
than 20% of them. )

Petitioners are among thase whose MERs were denied despite their complex medical
ocanditions. Petitioner Anita Valadez is diabetio, legelly blind, and was diagnosed with breast
cancer in January 2012. Petitioner Raqusl Alverez hes & narrowing of the valve that separates
the Jower right chamber of her heart from the artery that supplies blood to her Iungs, a genstic
disorder that prevents normal development in varous parts of the body, and an extremely rave
condition which causes chronic inflammation of the blood vessels, Petitioner Juan Cameros -

suffers from chronic painful joint inflammation and & rare disease of the joints and tendon
sheaths, .

4. Deficiencies in the MER Process

In 2012, DECS began recefving complaints ebout its bandling of MERS for SPDs and
later about problems with respect to the MBERs process, in particular the notifications to
beneficiaries, There were widespread emrors by MAXIMUS in processing MERS from more than
9,000 SPDs, including failing to mail any denial notices, denying MERS as incamplets without
giving beneficiaries the requisite 30 days to provide additional informatian, and providing
inoorrect MER status information to beneficisrics who oantact the call centes.

In the lete sumtmer, early fall of 2012, DHCS investigated allegatians that beneficiaries

*The Department previously amended its contracts with managed plans to delete language
that in-home waiver beneficiaries be disanrolled from menaged care, replacing them with '
language that such bensficiaries will contimued 1o have comprehensive case management and all
medically necessery covered services. The amendments were reviewed and approved by the
federal government’s Centers for Medicare and Medicaid Sexvices.
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were not recetving MER denial letters or received:-incorrect information about their MERS when
they called MAXTMUS. This investigation revealed that, due to data entry problems,
MAXIMUS hed failed to send demial letters to some beneficiaries and had provided inacourate
information to some beneficiaries. DHCS also discovered that some MERs were not processed
completely and were being denied prior to the treating physician being giver e second chancs to
supply the information necessary %6 support the MER.1°

DHCS admittsd to the widespread errors, and issued new notices in Jamuary 2013, DHCS
also i3sued s notice of deficiencies %o MAXIMUS, imposed a Corrective Action Plan, and
initiated an audit of the MAXIMUS MER processes. DHCS further conducted bi-weekly MER
workgroups with stakeholders to receive their input and suggestions on drafis of revised
communications, launched a MER emasil inbox to receive commmications specificaily related to
MERS, and has been working with MAXIMUS % improve the eccurate and timely processing of
MERs. -

Beoause of confusion regarding the MERs process, DHCS drafted a July 2012 Provider
Bulletin (the “Bulletin™) that explained the bases for @ MER and the procedures to be uged in
submitting a MER. The Bulletin provided, inter alie, that the MER must include documeentation
of the beneficiary’s medicel condition and evidence that it is unstable and that the beneficiary’s
treatment cannot safely be transferred to 2 managed cere plan physician(s) of the same specialty.
Tatar Decl., Bx. V. A beneficiary granted a medical exemption from meanaged care enrollment
shall remain with the fee-for-service provider “gply until the medical condition has stabilized to &
Iovel that would ensble the individual to chenge to en in-network physicien of the same speclalty
without deleterious medical effects.” Ihid. A MER for pregnancy will be reviewed to determine
if the beneficiary is eligible for exemption and “unable to safely change providers.” Jhid. “An
uncomplicated pregnancy is not considered & condition that requires & beneficiary to stay with the
ourrent physician for mother end infant safety.” Ibid.

DHCS concluded that it would be disruptive — the opposite of continuity of care —to
move all SPDs back into regular Medi-Cel or to atterapt to “redo” the tremsition of SPDs into
managed care. This decision was supported by lenguage in seotion 53887 which precludes
beneficiaries who have been recetving managed care for a significant amount of time from being
moved baak to fee-for-sarvice. ’

DHCS chose to offer those SPDz impacted by the eroneous MER process the
opportunity to leave their mansaged care plans and retumn to fee-for-service Medi-Cal. The
Department mailed letters to 9,098 impacted SPDs, Only 2,453 (27%) of those beneficiaries
chose to return to fee-for-service, By almost a three to one margin, those SPDs who bad filed -
MERs choge to remsin in managed oare.

Since October 15, 2012, DHCS has routinely approved for six momths a completed
MER from a SPD rather than issiing a denial in order %o allow time for DHCS, MAXDMUS,
and the beneficiary to resolve the issues. DHCS elso is doing the following: (1) allowing
beneficiaries to return to fee~for-service Medi-Cal pending a hearing on their denied MER; (2)

"DHCS has admittadly “deniod some MERs from Seﬁiors end Persons with Disabilities
who meet af least one of the complex medical condition categories set forth in 22 CCR section
53887(a)(2) and on HCO 7101 and 7102 forms. ...”

11



allowing bensficianes to ehun o fee-for-service Medi-Cal aad file a new MEBR; and (3)

allowing beneﬁmams to remain in fee-for-service Medi~CaI until the final resolution of their
MER.

Madx-Cal mnnaged cate plans are lsgaly and conmmﬂlymspomiblc for pmvidmg
covered sexvioes, as defined in the plan’s comtract with DHCS, to Medi-Cal baneficiaries enrolied
in guch plans. Managed care plens are required to establish provider networks through which
they deliver those covered services and coardingte member care.

If a SPD does not believe he or she is recaiving appropriste care from his or her managed
care plan, there are established procedures in place for the beneficiary to raise those concems by
filing a grievance with the plan and/ar with the Department of Managed Health. Care (“DMHC”).
mMBRpmcessmmtmmdedmaddmammmMmgﬂmaVnﬂabxﬁtqunamyofm
received by a beneficiary from a managed care health plen, issues whlchm;nopaﬂy addressed
byﬁlinga.gnevame»vdﬁl&mplanozthhDch.,

E. Apalysis

This case concerns DHCS’s mandatory transftion of SPDs to managed care. Petitioners
seek judgment on their first and second causes of action for traditional mandemus, The first
cause of action seeks mandamus to prevent DHCS from using the deleterious medical effects
siandard to deny MERS, requiring progress notices from the last fivo visits and a histary and
phrysical and treatment plan,! and eliminating the noreing home waiver by ceasing to provide a
form for that exemption. The second cause of ection secks mandamus to set aside the
Department’s deleterious effects standard and as an underground regulation violating the APA.

Petitiopers note that Medi-Cal beneficiaries are entitled to remein in Medi-Cal on a fee-
for-sexvice basis under W&I section 14182(b)(15) and section 53887 when (1) receiving
treatment for complex medical conditions from fee-for-service providers, (2) their providers do
ot belong to arry Medi-Cal managed care plans, and the (3) beneficiaries make timely requests
tobecx:mptﬁominvohmtafymrol]mmtinMedi-Calmmgedwe. Mot. at 1. They contend
that Respandent DHCS has been exceeding the scope of these provisions by imposing additional
criteria for approving Medi-Cal ban=ficiaries’ requests for exemption from enrollment in
managed care. [bid

1 Mootness

The Department ergues that the oourt lecks jurisdiction to address Petitionars’ aleims
whmhmmocLAcomtmayoniydemine“agamﬁneandmungomwusy oalhngfor
present adjudication es involving present rights.” Housi ite 3 nce
Co, (2001) 90 Cal.App.4th 1106, 1111, Conrtswmnotrendaopmmnsonmootquwuonsox
gbstract propositions, or declare prmciples of law that canpot affect the matter at issue, Gilesy,
Ham (2002) 100 Cal.App.4th 206, 227, DHCS preseuts evidance that Petitioners have bacn
retumed to fee-for-service Medi-Cal, and contend that their claims are moot.

Upetitionera present no svidance or argument on this iasue,
12



Petitioners atgueﬁlatevanifthairpemonalnlmmsazemnmedbyﬂ:eDepmm’
mtenmremedy,ﬂwybrmgtheﬁrstﬂmemandamua causes ofactiOn as represnmxnvw of other
SPD beneficiaries, citing Migsi 2] Regi dedical Ce; Ty
Hospital™ (2008) lGSCal.App4th 460 477-81 R.eply atz

There is a difference between the capacity to bring suit (standing) and whether there a
genuine coutroversy remains (mootness). If Petitioners’ individnal cleims are moot, but they
have standing to bring represamtative claims on behalf of ather SPD beneficiaries, the first and
soocmd causes of action ars not moot,

Mission Hoapital does not aid Petitioners. It is 2 standing case that does not authorizs
representative mandamus. Mission Hogpital merely held that 100 hospitals had etanding to
ellege that the Department violated federal and stats law by freezing Medicaid reimbursement
rates. 1d. at 477, The court noted that a party has traditional mandanus standing ifheisa
beneficially imterested party — meaning one who is in fact adversely affected by govermmental
action. Id. at 479. The beneficial interest standard is broad, end hospitals interested in being
compensated for medical services under the Medicaid program had standing to challenge the
freeze. I8 at 480.

At the Septembar S heering the court invited the parfies to file one-pege supplemental
briefs on representative standing in mandumus, Petitioners took advantage of this offer, and cite
a mumber of cases. The court need only refer to two: Green v, Obledo, (*Green®) (1981) 29
Cal.3d 126, and Brown v, Cramdzl], “Brown™) (2011) 198 Cal. App4th 1,

In Green, the Celifornia Supreme Court acknowledged the geoeral rule that a petitioner
must have 2 beneficial interest in order to have mandamus standing, 29 Cal.3d at 126. Butit
reaffirmed an exception to this general nile where a question of public right emd public duty is
involved. In such a cage, the petitioner need not show that he hag agy lega! or special interest in
the resuit; his interest as & citizen in enforcing the laws is sufficient. Jd. at 14445, The court
held that the proper calculaticn of welfare benefits (AFDC) is a matter of public right, and as
citizens seeking to procure the enforcement of a public duty, the plaintiffs had standing %o seek
mandamus commanding the agency from enforcing a regulation. Id, at 145.

In Brown, the petitioner had a beneficial interest in & writing directing the county to
implement its standards for indigent health coverage and reevaulats her own claim. 198

" Cal.App.4th at 13. She did not have such an interest in requiring the county to supplement its

residual indigent health coverage standards %0 provide a process for identifying end notifying
potentiel applicants and removing a time limit for the epplication. Jbid. Nonctheless, the “public
right/public duty™ exception to the beneficlal interest (stending) requirement reaffirmad in Green
applied to her case, Brown was a citizen seeking 16 enforce a public duty to provide “safety net
bealth care to indigents,” end the county had a duty to provide medical care to all indigent
residents that & private citizen could enforce, ]d. at 14. While the policy umderlying the public
right/public dity exception can be outweighed by competing considerations in a proper case, the
public interest in the provision of health care to indigents is “weighty.” Ibid.

Collectively, Green end Brown demonstrate that a petitioner who hes standing to present
his or her own indigent health coverage claim also has standing to present the claims of others.
Even a mere citizen seeking to enforce a public duty may have standing, Consequently,
Petitioners have standing to present the claims of other SPDs in the Department’s epplication of

13
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the delsterious medicsl effects sndard t¢ demy MERS, azd eliminating the home waiver, While
Petitioners own claims on these issues argusbiy are moot,? their clsims with respect {o other
SPDs gre not.

The first and second causes of action are not moot.

2. Adeguate Remedy at Lave

The Department argues that Petitioners have adequase remedies at law conceming their
allegations of evailability and quality of their managed care, Opp. at 5-6. The MER process is
not intended to address issuss regarding the availability or quality of care received by a
beneficiary from a managed care health plem, issues which are properly addressed by filing 2
grievance with the plan or with DMHC, and seek a fair hearing and judicial review for that
grievance. fhid.

~ Thisis a red herring, It is trus that Petitionexs present demiled evidence on the delays,

cancellations, and denial of prescription and other services which they beve undergone while in
managed care. It is also true that this evidence is relevant only to the public policy issus of
whether SPDs should be subject to mandatory managed care, an issue which the Legislature hag
deoided and over which the court has no cortral. Nonetheless, the mandamas claims canocern
Petitioners® eligibility for approvel of a MER, not the guality of care recetved in. managed care.
There is no administrative process for the Department’s fajlure to follow the law in its MER
Process.

Pctmoners chnllenge DHCS’supplicaﬁon of section 53887 in deciding MERs based on
the requirement for verification thet beneficiaries’ medical conditions are so unstable that they
wili suffer “deieterions medical effects” if placed in managed care,

a. Petitioners’ Positionn |
Petitioners argue that SPD eligibility for a medical exenption from managed care is

" contained in section 53887(a)(2). The plain language of section 53887(c) requires DHCS 1o

approve a MER that meets the section’s requirements, A beneficiary is eligible for a temporary
continuity of care exremption if he or she files a MER and has a complex medical condition and
receives treatment or services from & Medi-Cal physician who is not a managed care provider in

Upetitioner’s individusal claims arguably are not moot. “Claims are not moot where (1) a
matmmofgenmulpubhcmhvatandiahbb'tomw:inﬂwﬁmmo'(z)aoaaem
qucstom.ﬂ:atarecapableofrepenhon,yetevademview” aliforniang \ -

de Regnlation, (2006) 136 Cal.App.4th 1049, 1069 Althoughﬂsb
Depammhas agreetho keep Petitioners on fee-for-service throngh. the pendency of this case,
their claims are a matter of general public interest and are lilely to ocour in the fiture if the 12-
«nonth period has not expired and they epply for another MER. While DHCS arpgues that any
fixture claims will be subject to administrative review (Opp. at 4-5), the Department citsg no
evidence or law permitting Petitioners to challange the Depeartment’s failure to comply with its
own statutory and regulatory obligations in a MER eppeal hearing.

14
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his/her county. §53887(g)(2). There are nine conditions meeting the criteria for complex medical
condition, and Petitioners comractly note that subsestion (2)(2) does not impose any requirement
for proof of “deleterions medical effects.” Mot &t 7.

Petitioners argue that deleterious medical effects also are not listed as a ground for demial
of e MER. Rather, 8 MER based on a complex medjoel condition shall not be approved for an
eligible beneficiary only where the beneficiary has been in managed care more then 90 days, the
benefioiary began treatment after the day of enrollment in managed care, or the beneficiary’s
current Medi-Cal doctor contracts with a managed care plan. §53887(a)(2)(B) Petitioners
conchude that since neither the eligibility nor the denial provisions in section 53887 discuss
deletericus medical effeots, it is not a ground for denial. Mot. at &,

Petitioners aclknowledge that deleterious effects appears in section 53887(a)(3)’s
statement that an eligible beneficiary granted 8 MER shall remain in fee-for-service only until the
medical condition has stabilized, permitting 2 change to managed care without deleterious
medical effects, as determined by the beneficiary’a fee-for-service physician. They contend fhat
this provision concarms the duration of & MER, not the eligibility for contimaity of cere and
granting of a MER. They contend that the Department has wrongly conflates the two, and point
out that section 53887(a)(3) begins with an express exception for “pregnancy™ from the
deleterious medical effects requirement.  Petitioners argue that DHCS has routinely denied
MERSs from pregnant women on the gto\mdtheyhavenotpwmthattheir trensfer would have
deleterions medical effects, Mot. at 8-9,3

Petitioners argue that the use of both past and present tense in 'section 53887(a)(3)—a
beneficiary “granted” & MER “shall remain™'* vntil stabilized -- is significant for purposes of
interpretation, and the regulation cannot be clearer that the fee-for-service doctor decides whether
the stabilization has occmred. Mot, at 9. Moreover, section 83887(b) requires a beneficiary 10
requsst a MER on Form 7101, which concerns principally the nature of the-complex medical
condition and conteins no questions about the medical consequences of transfer to managed care
and no reference to “deleterious medical effects.” Mot. at 9-11.

Thrus, according to Petitioners, DHCS has implement=d and has been enforcing en
informal policy requiring proof of deleterious mediceal effects tn approve MERs. The MER

13petitiomers clarified at the September 5 hearing that this cese concerns only SPDs, not
pregnant womea, and their ergument concemning the denial of pregnancy MERS is made in
support of their statntory interpretation. Petiticbers® supplemental brief shows thet a pregnent
women i8 presumptively eligible for Medi-Cal on a fiee-for-service basis while full Medi-Cal
eligibility is being determined, W&I §14148.7. This lests until fhe third trimester, when the
woman is ioved into another program applicable to pareats end children (the unbora child is
considered a dependent). Women in the third trimester are automatically enrolled in managed
care. Petitiontrs have presented evidence that this move to mamaged care in the Jast trimester can
be disruptive in the women’s care. Women in the third trimester are eligible for a medical
exemption under section 53887.

WThe court is no grammaerian, but believes that “shall remain” is & future perfect, not
present, temss,
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prooess is supposed to happen quickly. DHCS must accept and process & MER within two
warking days and notify a beneficiary within seven working days. As a practical matter, DHCS
ghould accept the reating piysician’s detarmination of the coraplex rmedical condition and how
Iong he or she ehould be exempt from managed care. The Department’s new policy requiring
proof of no deleterious medical effects is an additional eligibility requirernent not euthorized by
statute or regulation. Mot. at 11,

Peutioners aclmowledge, but do not really acldress (Mnt nt 10), tho fhact that the express
language of section 83887(c) parmits DHCS to verify the validity of the complex medjoal
condition supporting a2 MER “at ary time” (emphasis added). They suggest that the fimt
sentence of section 83887(c) requires the HCO program to approve the MER if it meets the
section 83887 requiraments, and the Department is permitted to verify the statements later on.
Ibig ¥

Petitioneys’ approach ~ spproval of 2 MER based on & treating physician’s Form 7101
certification and a subsequent verification of the medical condition -~ is certainly permissible
under section 83887, But that does not mean thet the Department’s practice of verifying that the
medical condition has not stahilized such that the SPD can be moved fo managed care without
deleterious medical effects is not.

Section 83887(c)’s language permits the Department to test the validity of a MER at any
time. This means it has the discretion to perform the verification that the SPD cannot be moved
to managed care at the very outset of the epproval process. The Department correctly argues;
“There is no language in section 53887 that states, or implies, & beneficiary is entitled to
aatomatic approval of & MER if a fonm is submiwdby the treafing physician.” Opp. at 6.

Indeed, seciion 53887(c) merely requires approval of a MER that “meets the requirements
of this section.” The extirety of gection 83887 inalndes not just subdivision(a)(2)’s ehglbﬂity
requiremnents but also subdivislon (2)(3)’s duration requirement that the beneficlary ramain with
the fee~for-service provider only until his/ber condition has stebilized so that he/she can be
transfierred to managed care without deleterious medical effects. The Department has the
discretion to consider this duration issue at the very outset of ths femporary continuity of care
exemption. Simply put, “at any time” means at any time.

The plein langnage of section 83877(c) supports the Depertment’s futerpretation that it
may verify that the beneficiary’s medical condition has not yet stebilized to a level that would
enable him or her to change physicizans and begin treating with & mansged care provider without
deletedious effects befare granting @ MER. The Dspartment’s interpretation of its own regulation
is entitled to considersbie deference, and must be upheld unless unmrtharized or cleatly

“Atthe Septerber 5 hearing, Petitioners counsed clarified their position that there is a
three step process,  First, the stats obtedns the involuntary esroliment of a Medi-Cal population
through federal weiver. Second, the affected beneficiery applies for and obtains a medical
exemption through a MER. Third, the Departrent ends ths excuption because his/her condition
hes stabilized so that he/she can be tremsferred to managed care without deleterious mediocal -
effects
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(2003) 109 Cal.App Ath 1089 1]07 ;

Petitioners® imterpretation of section 83877 as xequiring ﬂwDepartnﬂnto engageina
two-step process of exception from managed care enrollment and subsequent termination of such
enrollment would permit dootors %0 control the transition of their patients %o managed care, Yet,
mznaged care for SPDs is mandatory under the federal Demonstration Project Waiver unless the
beneficiary is exempt. The Department presenis evidenos that section 58377(c)’s purpose was to
protect the Department against fraud by & amall mumiber of unscrupulous Medi-Cal doctors.

Opp. et 8-9. Pefitioners’ position would prevent the Department from moving SPDs to managed
care even where it is determined that the beneficiary never should have received a medical
exemption.

Petitioners incomreotly rely on section 53887(e)(2)(B), which merely provides that a MER
for an eligible beneficiary (that is, one with a qualifying complex medical condition) still may be
denied under certain circumnstances, Ths issue in this cass is whether an otherwise eligible SPD
should be moved %0 maneged care anyway becanse their medical condition has stabilized.
Section 53887(c) is a different limitation on the exemption from managed care then section
53887(2)(2)B).

Petitioners rely on W&I section 14182(b)(15), which provides that DHCS shall “[e]nsure
that the medical exemption criteria applied in counties operating under Chapter 4.1 (commencing
with Section 53800) ... of Subdivision 1 of Division 3 of Title 22 of the California Code of
Regulations... are applied to seniors and persons with disehilities.” They argue that this
provision codified the existing regulations for processing MERS set forth in 22 CCR section
53800 ez seq. Petitionkrs rely on a principle of law that where 2 statuts adopts 4 reguletion by
specific reference, the regulation is incorporated “In the form in which they exist at the time of
the reference and not as subsequently modified,” citing to Palermo v, Stockton Theatres,
(“Palexmo™) (1948) 32 Cal.2d 53, 58-59; accord, In re Jovan B, (1993) 6 Cal.4th 801, 816: Mot.
at 6; Roply at 6-7.

In essemoce, Petitioners argne that section. 53887 is frozen, both in langnage and
interpretation, by W&I section 14182(b)(15)’s reference to medical exemption criteria applied to
SPDs in Title 22 CCR.

In Palermo, the California Supreme Court addressed a lease of commercial property to
Jepanese nationals who by definition were aliens not eligible for citizenship in the United States,
Id. at 55. A Celifornia statate granted the right of alians to lease real property in California to the
extent permitted by “any treaty now existing between the United States and Japan.” Ihid. (second
quotetion omitted). In addition to the principle that 2 statute adopting a regulation by specific
reference incorporates the reference in the form that existed at the time of adoption, the Palermo
court also steted: “It also [] [must] be noted that there is a cognate rule, recognized as epplicable
to mauy cases, to the effect that where the refetence is general instead of specific, such ag 2
reference 1o a system or-body-of laws or-to the general 1aw relating to the subjectin hand, the
referring statute takes the law or laws referred to not only in their comemporary form, but also as
they may be chenged from time to time...» 32 Cal.2d at 59. The Palermo court ultimately
decided that the reference to the treaty with Japan wes specific and not general in order to avoid
the constitutional issues that would be created to the treaty-meling sthority of the federal
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govemment by delegating California®s power to control future z¢ts. Id. st 60. Thus, the'
Qalifnmmatanmempamdﬁ:ethon-emm provisions of the treaty end retained them cven
afier the treaty was abrogaied. hid

Unlike Palermo;, the interpretation of W&I secticn 14182(b)(15) bears no canstitutional
restraints, That provision does not incorporate by reference, expressly or inmplicitly, section
53887 itself. Instead, it refers to the medical exemption criteria which happened o be consained
in section 53887, and directs that they be applied to SPDs. W&I section 14182(b)(15) only
requires that the medical exempiion criteria used by certain countios (thoss opereting under a
particular chapter of Title 22) be applied to SPDs. Medical exemption criteria can chenge.
Nothing in W&I section 14182(b)(15) suggests that these criteria must be imnmutable. The
reference to section 53887 in W& section 14182(b)(15) is a general reference, not specific, and
section 53887 is not frozen by the statte,

Aggain unlike Palegmo, in which the statiie refarred o0 another jurisdiction’s law (the
treaty), section 53887 was pronmlgated pursuamt to the very sefutory schemno that permits the
Department #0 require Medi-Cal populations to enroll in managed care. It would be strange
indeed if ths Legisiature authorized DHCS in W&I section 14182(2) to require SPDs to be
assigned as mandatory enrollscs into managed care plans, but froze the adterie used by the
Department to evalnate their medical conditions to detegmine if their MER is actually valid.

Finally, as DHCS argucs (Opp: at 8-9), neither the Ianguege of section 53887 nor its
interpretation has changed. In 2000, the Department ameaded section 53887 in part to address &
problem of wnscrupulous fee-for-sexvice providers. The Department has always interpreted
section 53887 10 permit it to verify a medical exemptian at any time. It is anly the practice that
has changed. The Department perfarms that verification for SPDs at the outset of the MER
process.

Nor does section 53887(2)(3)'s refarenoe to en express exception for “pregnancy” benefit
Petitioners® argunent. That exception is not from the deletanious medioal effects requirement,
but from the 12-month time limit imposed op any other medical exemption. Section 53887(a)(3)
states that a beneficiary granted a medical exemption due to pregnancy may remsin with the fee-
for-service provider through delivery end the end of the month that is 90 days after delivery. But
DHCS may deny a MER from a pregnant woman on the ground she bas not proven that her
transfer would have deleterious medical effects.!

In sum, section 83887(c)’s lenguage pemmitting the Department to test the validity of a
MER at ey time provides it discretion to pexfiorm that test at the very outset of the approval
process,

4Eomm1.MnstB.eAmmﬂﬁﬂ
i the Department has discretion under section 53887 to verify that the

1*Ag the Department argues (Opp. at 12), any lack of clarity was remedied by the Bulletin,
which provides that exemption requests for pregnancy are reviewed undet the crtera (including
deleterious madical effects), an uncomplicated pregnancy is not considered a condition thet
requires a beneficiary to stay with a fee-for-service p:owdet, but special consideration will be
given to womea in their third trimester.
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beneﬁciary‘s.medioal condition hag not yet stebiliaed to a leve] that wonld eneble him or her to

" chauge physicians and begin treating with 2 managed care provider without deleterious effects, it

seems clear that the Department is violating its own regulation in one respect.

Section 53887(b) stipulates that Form 7101 ghall be used by a bensficiaxy to request
“(e]xeraption from plan enroliment or extension of an approved exemption due to a complex
medical condition.” Yet, nothing in Form 7101 mentions the requirement that the benefioary
show that he or she cannot transition o menaged cars without deleterions medieal effects.

The Department relies on the Bulletin, which explained that (1) a beneficiery will be
granted & medical exemption “only until the medical condition has stebilized to a level that
would enable the individnal to change to an in-network physician of the sams specielty without
deleterious medical effects,” and (2) the MBER must include documentation of the beneficiary’s
medical condition and evidence that it is unstable and that the beneficiary’s treatment cannot
safely be transfrrred to 2 managed care plan physician(s) of the same specialty. Opp. at 10.

This Bulletin may constituts adequate eanstractive nofice to providers, but it does not
appear to be actual notice.'” Nor is it ectual notice to the SPD beneficiary. Section 53887(b)
expresaly requires the beneficiary to apply for e MER on Form 7101, and it requires the treating
physician to certify the Form and submit it by mail or facsimile, How can a physician present the
proper information if he does not actually know that a complex medical condition is insufficlent,
end that he or she must also provide proof of the condition’s instability such that the bencficiary

- cannot be trensitioned without deleterious medical effects? Itis one thing to grant the MER and

subsequentty evaluate the status of the medical condition without including this information in
the Form or it instructions. It is quite another for the Department to include ths deletetious
medical effects requirement as a ground for denying a MER et the outset without instructing
providers what is necessary.

Section 53887(b) requires that the SPD’s MER be evaluated based on Form 7101 end its
sttschments, Therefore, the Departmert must list all information necessary for the evaluation on
the form or in its instructions. A Bulletin is insufficient. The Form, and it¢ instractions, omst be
emended to clearly provide the information conceming deletzrious medical condition and the
need for documentation of its instability discussed in the Bulletin, Without that information, the
Department bas violated section 53887(b).

At the September 5 hearing, Petitioners counsel oonﬁmed that the content of Form 7101
is not at {ssue in the first or second causes of action, Therefore, this faiture is irrelevant 4o the
outcoms of this motion.

Pcutxonom challange DHCS’s demszo no longer to aaoept MERs in thb home waiver
program. Petitioners note thet section 53887(a)(2)(A)(8) provides that a MER should be granted
for a Medi-Cal beneficiary who “is enrolled in Medi-Cal waiver program that allows the
individual to receive gub-acute, acute, intermediate or skilled musiog care at home rather than in

"The Department’s counsel conld not sy at the September 5 hearing whether actual
notice was provided beceuse she did not know the manner in which the Bulletin was given to
Medi-Cal providers, and whether every fee-for-service provider wonld have received it.

19



—— e e e ———— -

@ ()

a sub-acute care frcility, an acuts wehospnal,annmxmaimmrefnmlityoraskﬂlodnnmng
facility,” Prior to 2012, Medi-Cal beneficizrias submitted the originai Form 7102 to request &
medical exemption based on their enrolimant in one of these four nurstng home waiver
programs, In May 2012, DHCS removed the noreing iwome waiver from the Form so that there is
N0 muwing care home waiver exemption.

Thus, according to Petitionsrs, DHCS has effectively eliminated an entire category of
MER eligibiiity, violating both section 53887(a)(2)(A)(8) and W& section 14182(b)(15).
Petitioners request that the court prohibit DHCS from using the new Form 7102 end, more
mpurtmﬂy, from denying MERs ﬁmnbeneﬁmnss who qualify umder the home waiver

DHCS has complied with fedatal and state Jaw governing the SPD transition in deciding
MERs filed by SPDs who were eorolied in waiver progrems. By definition, home waiver
program enrollees receive benefits from Medi-Cal which enable them to live at home or in the
community rather than an institetional setting. The Terms and Conditians of the Demonstration
Project, which control (see W&I §14182(m)), authorize the inclusion of SPDs as a population
required to erroll in managed care. The Terms and Conditions do not idemtify home waiver
program enrollees as an exempt population. See Portela Deal, BEx.B, p.161. Nor does W&l
seotion 14182 purpart #0 exampt hame waiver enrollees from mandatory enrollment in managed
care. Thus, they are lile any other SPD population.

In essence, the Demonstration Project Waiver and W&I section 14182(e) authotize the
Department to require thet SPDs be included in managed care. The Department hes included all
SPDs in menaged care unless & medical exemption applies. Section 53887(e)(2) provides fora
medijcal exemption for continuity of care for cartain complex medical conditions. Participation
in a home waiver program is a complex medical condition vnder Section 53887(a)(2)(A)8.
Although participation in a home waiver program is a qualifying medical condition, the
deleterions medical effects strmdard in section 53887(e)(3) still applies. An SPD with a complex
medical condition due to participation in & home weiver program must show that his or her
condition has not stabilized such that he/she can be moved to managed care without deleterious
effects.

Petitioners argue that the fact that the Terms and Conditions and W&I section 14182 do
not expreasly exermpt home waiver program enraliees from managed care is not controfling,
They do not expressly exempt SPDs with othex complex medical conditions either. Reply at 7-8,
Thexe is no reason to treat waiver program beneficiades differanfly. Ihid,

The Department does not treat weiver program beneficiaries differently, Beneficiaries
who participate in & homs waiver program are not categorically exempt from managed oare.
That is, they do not simply have to show that they are in a home waiver program and become
eligible for a medical exemaption. This is no diffexent than & pregnant woman, & beneficiary
receiving chronic renal diseass dialysis treatment, an HIV or AIDs patient, or’exy of the other
categories in section 53887(€)(2)(A). Bach must show their complex medicdl condition and that
the condition hay not stabilized to a lovel that would enable him or her to ohangeto managed cars
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without deleterious medical effects.!®

DHCS contimes to accept MERg fram SPDs enrolled in the home waiver program on the
regular Form 7101, and processes them just like other MERs according #0 the criteria of the
regulation. “Tn May 2012, as part of the implementation of the., Demonstration Project, the
Department revised form HCO 7102 to remove the section of that form permitting non-medical
MERS to be filed by SPDs participating in & 1915(c) [(FICBS] waiver. SPDs who are
participating in such a waiver program may request & medical MBR just like any other SPD
beneficiary — on form HCO 7101, but under the demonstration’s terms they were no longer
entitled to & non-medical exemption from plan enrollment simply becanse they were receiving
HCBS waiver services,” Portela Decl., 14,

Petitioners complain that the revised Form 7102 no longer includes language advising of
the home waiver exemption. Mot at 11, However, this is appropriate, sinoe there is no right to a
per se exemption based on the existence of & home waiver. Petitioners’ objection to the revision
of Porm 7102 is not well taken.

But agnin there is a problem with the Depamnem’a lack of instructions to beneficiaries
and their fes-for-service providers, and in this instance, also of notice. At the September §
hearing, the Department's coumnsal conceded that the Bulletin does not address the revision of
Form 7102, the availability of an exemption for SPDs wifh & home waiver as their complex
medical condition, or that they should apply on Form 7101, The Department should have
notified Medi-Cel providers of this change. It is insufficient to simply accept MERSs from SPDs
earolled in a home waiver program on Form 7101. See Opp. at 12. Moreover, the same defect in
Form 7101 discussed post concerming the deleterious medical effects standard applies.

As fhis motion does not concem ajther the issne of notice for the change in forms, or the
adequacy of Form 7101, the Departrent’s fajlure is irrelevant to the outcoms.

6. Underground Reguiation
Petitioners axgue that the deleterious medical effeots standard and elimination of the
home waiver is an underground regulation that violates the APA’s mandate that “[nlo state
agency shall jssve, utilize, enforce, or attermpt to enforce any guideline, criterion, bulletin,
manual, instruction, order, standard of general application, or other rule, which is & regulation as
defined in Section 11342.600, unless the guidsline, criterion, bulletin, manual, instruction, order,
standard of general application, or other mle has been adopted as a regulation and filed with the
Secretary of State ...” Govt. Code §11340. 5(5.) 'I'he A.PA.was designed inpa:tto preventthe use
of underground regu.lauons by agenoles. Cs i
Bonta, (2003) 106 Cal. App.4th 498, 506, DHCS has mple.mcnted &n mfomal general
regulatian of denying 8 MER where the beneficiary does not have proof that they would suffer
deleterious medical effects from transition to manage care and by eliminating the home waiver as
& MER cligibility category by ceasing to nse Form 7102, Mot. at 13.

While the Department’s policy coricerfing deleterions medical effects conld be
considered an informal, general regulation, the Department was expressly authorized to

At the September S hearing, the Department’s counse] acknowledged that the Bulletin
does not address this issue, This would seem to be a deficiency.
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implement it. W&I sectien 14182(k) provides that, notwithstanding the APA’s requirementz, the
Department may “implemeat, interpret, or make specific this section and eny applicable federal
waivers and state plan emendments by means of all-county letters, plan letters, plan or provider
bulletins, orsmﬂninmﬁom,wiﬂaommhngmgulmxywuon.

At the September 5 hearing, the Department’s counsel clarxﬁedmposinonﬂm,m
issuing the Bulletin, it was “implementing” W&I section 14182, end “implementing and
interproting” section. 53887.

Cleeriy, the Bulletin is a provider bulletin. The Bulletin also explains the bases for e
MER and the procedures to be used in submitting e MER, The Bulletin providss, inter alia, that
the MER maust include documentetion of the beneficiary’s medical condition and evidenoe that it
is unstable and that the beneficiary’s treatment cannot safely be transferred to a managed care
plan physician(s) of the same specialty. It further expleins that a beneficlary granted a medical
exemption from managed care enrollment ghall ramain with the fee-for-service provider “only
wntil the medical condition has stabiliaed to a level that would enable the individual to change 1o
an in-network physician of the same specialty without deleterious medical effects.”

By discussing a new prastice with respect to the timing of medical exemption
verification, the Bulletin is at least imaplementing W&l section 14182 end 53887. As sudh, itis
exempt from the APA.

Although the Bulletin discusses the deleterious medical effects standard, the
Department’s counsel coaseded at the September 5 hearing that the Bulletin does not cover its
elimination of the hame waiver program from eutematic medical exemption by deleting Form
7102. Thus, there is nothing to support DHCS’s change in policy/practice on the home watver.
Notably, the Bulletin does discuss the fact that an uncomplicated pragnancy is not considered a
condition that requires a beneficiary %0 remain with fes-for-service. It should have disoussed the
home waiver as well.

Given that there is no provider bulletin or other informal document supparting the
Depertmant’s change in policy with respect to SPDs who are home waiver earollees, Petitioners
would seemingly be estitled to judgment that the chenge canstitudes en “underground
rogulation.” However, Petitioners incorrectly argue thet this issue is pext of the RAP’s socond
cause of action. That claim alleges only that the deleterious medicsl effects standard is an
underground regulation. Se¢ FAP, §65. The home walver is not within the soope of the secand
czuse of action.

The motion for judgment Is denied in its entirety.

4. The Motion for a Peeliminary Injunction

Paragreph 65 does refer %o “other requirements” but the FAP does not provide ey
informetion suggesting that these other requirements include a change in policy for heme
waivers. ‘The paragrephs incorparmted by reference in the second cause of action: merely state
that DHCS removad the hortte waiver from Form 7102 end has not senrt information to enrollees
o hew to apply for it (§42), and theat the “standards and practices” used in the MER
deteumination process include the effective elimination of the home waiver by. ceasing to use a
form (160).

2




. ————

—— m———

dn 3

"

L

In the alternstive, Petitioners seek a preliminary injusction prohibiting DHCS from (1)
denrying MERS from Petitioners and other Medi-Cal beneficiaries on the grounds that the
beneficiary has not proved that their transfer to Medi-Cal managed care will have deleterious
medical effects, (2) denrying MERs from Petitioners end other Medi-Cal beneficiaries who
qualify under the mmr=ing home exemption, and (3) using the new HCO Form 7102 and ceasing
to provids Petitioners and other Medi-Cal beneficiaries with old HCO Form 7102, or soms other
form which includes the nursing home waiver.

' CCEP section 526 provides for issuance of a preliminary injunction where moving party
can establish & reasonable likelihcod of success on the merits and threat of irreparable harm. A
ruling on & motion for preliminary injunction involves determination of contested fact issues
relating to the merits. The judge actually weighs ewdencenndmsolvcs oonfhcts Kolp v,
Superior Conrt (1966) 239 Cal.App.2d 428, 430; Pacific & e i
Mefhodiat Chures v, Superior Cout (1978) 82 Cal.App 33 72, 80.

For the reasons set forth ante, Petitioners have failed to establish that the Department’s
denial of MERS which do not show that transfer t0 managed care would have deleterious medical
effects, and the Department’s decision to require homs waiver program enrollees to seek a
medical exemption just like any other SPD were an abuse of discretion. Petitioners have
therefore failed to establish a reasanable likelthood of prevailing on the merits of the first and
second canses of action,

Nor have Petitioners demonstrafed frreparahle harm. There 13 no hamm pendent lite for
Petitioners individually, and there has not been a showing of irreparable hemm to other SPD
beneficiaries, Margaret Tater, Chief of the Medi-Cal Managed Care Division, declares that
DHCS is drafting an All Plan Lstter to provide edditional direction to managed care plans on
continuity of oare requests by SPDs. Tater Decl,, §13. While the court belioves additional actions
should ooour as outlined above, thess actions are not within the scope of Petitioners's claims.
Therefore, Petitioners have friled to establish an immediate threat of irmpamble harm,

The court must consider the public imterest in deciding whether to enjoin a state agency in

* the pezformance of its duties. O’Connell v. Superior Court, (2006) 141 Cal App.4th 1452, 1464,

Petitioners have not shown a probability of success or an immediate threat of irreperable harm.
The motion for a preliminary injunction is-denled.

F. Coneclusfon

Petitioners™ motion for peremptory writ of mandate on their first two causes of action, and
the alternative motion for preliminary injunction, are demied.
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INTRODUCTION

1. At stake in this lawsuit is the health of Petitioners and thousands of other iow
income California residents who are Seniors and Persons with Disabilities, who suffer from
complex, often life threatening, medical conditions, and who should be exempt from enrollment in
Medi-Cal managed care plans. These individuals are some of the State’s most fragile citizens as
they live with such severe, long lasting diseases as cancer and AIDS. Petitioner Della Saavedra, for
example, suffers from Multiple Myeloma, hypertension and diabetes, Until recently, these Medi-
Cal beneficiaries were able to obtain necessary specialty care on an onguing and eardinated
manner from physicians who treated them on a fee-for-service basis.

2, Beginning in June 2011, more than 240,000 Seaiors and Persons with Disabilities in
Los Angeles and fifteen other Califomia counties have no longer been allowed to receive medical
care on a fee-for-service basis. They have instead been involuntarily enrolled in Medi-Cal managed
care plans that often are ill equipped to meet all of their complicated medical needs and unwilling to
provide the specialty care and medications they need. Respondent Department of Health Care
Services (“Dopartment” or “DHCS”) has effectuated this massive transfer of these often frail
individuals into managed care without regard to the adverse impact on their ability to rece:ive
necessary medical services and in violation of these individoals® rights under the law.

3. - Continuing the course of treatment, without interruptions, is critical for Seniors and
Pe_rsons with Disabilities who have complicated healsh care nceds. Thus, under state law and
regulations, these Medi-Cal beneficiaries are entitled to remain with their fee-for-service providers
if they are currently receiving “treatment or services for a complex medical condition.” See Welfare
and Institutions Code (“W&IC™) §14182(b)(15); 22 California Code of Regulations (“CCR™)
§53887. “[Clonditions meeting the criteria for a complex medical condition, inciude, and are
similer to” nine specified conditions, such as receiving chronic reral dialysis treatment or
chemotherapy, radiation therapy or other course of accepted therapy for cancer. Id

4, For beneficiaries to be exempt from enrollment in managed care, their current
treating physicians must submit a Medical Exemption Request (“MER”) on their behalf on the
prescribed HCO 7101 or 7102 farms. Apart from the information requested on these standard

3
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forms, state law does not require Medi-Cal beneficiaries to provide any a&diticmal documentation to
remain in fee-for-service (also known as regular) Medi-Cal for up to twelve months and further
exemptions can be allowed thereafter, Moreover, decisions on MERs are required to be made
within two days of receipt.

5. DHCS has, however, routinely denied MERSs from elderly and disabled beneficiaries
with complex medical conditions by applying additional, secret and more stringent criteria to grant
their exemption requests. Under one of these unwritten standards, Medi-Cal beneficiaries are now
required to present evidence that their conditions are so unsteble that they cannot be safely
transferred to a physician with the same specialty in the managed care plan without suffering -
deleterious effects.

6. DHCS is unlawfully enlarging the scope of W&IC §14182(b)(15) and 22 CCR
§53887 by imposing extra eligibility conditions for Seniors and Persons with Disabilities to remain
in regular Medi-Cal. The Department is also violating Government Code §11340.5 by enforcing
what are in effect underground regulations concerning MERS from these Medi-Cal beneficiaries
that have not been adopted in conformity with the California Administrative Procedures Act.

7. DHCS is fusther violating the rights of Seniors and Persons with Disabilities under a
host of other state laws. Recently enacted W&IC §14182(b)(21) in particular mandates that “{a]
beneficiary who has not been enrolied in a plan shall remain in fee-for-service Medi-Cal if &
request for exemption from plan enrollment or appeal is submiteed, 1.mti1 the final resolusion.”

8. Contrary to W&IC §14182(b)(21) and other laws, the Department has ended fee-for-
service Medi-Cal for elderly and disabled beneficiaries who have timely filed MERS prior to a final
dcumipaﬁon of their exemption requests. When DHCS has made decisions to deny MERs, it has
also issued to these beneficiaries inadequate, conclusory notices of action which contain no
explanation of the specific factual and legal reasons for these denials. These notices also fail to
advise beneficiaries of the procedures whereby they could continne to receive fee-for-service Med-
Cal from the time they appeal the denial of their MER until a hearing officer decides their
administrative appesal. E

4
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9. Within DHCS the Medi-Cal Managed Care Office of the Ombudsman repartedly
“helps solve problems from & neutral standpoint %o easure” that Medi-Cai beneficiaries “receive all
medically necessary covered services for which [managed care] plans are responsible.”! Although
the Ombusdmen are supposed %o be “‘objective” and “impartial,” they represent DHCS and oppose
Seniors and Persons with Disabilities in administrative hearings conceming DHCS' denials of
MER:s from these beneficiaries. Having sided with the Department, the Gmbudsmen nonetheless
make the subsequent decision whether to grant or deny rehearing requests from Medi-Cal
beneficiaries as to administrative decisions affinning the denials of their MERs. The Ombudsmen
often deny these rehearing requests without supplying the requisite factual or legal reasoning. In
authorizing the Ombusdmen to act as advocate, judge, and jury in the same administrative
proceading, the Department is violating Government Code §11425.30(a)(1), WIC §10960(a) and
(<), 22 CCR §53893, and the Due Process Clause of the California Constitution.

10. In November 2012, DHCS publicly acknowledged that thousands of Seniors and
Persons with Disabilities had been defauited into managed care even though they had timely filed
MERs. In January 2013, DHCS sent a notice, known as Letter X, to thousands of these Medi-Cal
beneficiaries informing them that their MERS had been denied without any notice. Letter X did not,
however, supply the affected beneficiaries with any reasons for the denial of their MERs. Letter X
alzo shortened the time that these beneficiaries could appeal the denial of their MERs from 90 days
f0 45 days.

11.  InJanuary 2013, DHCS also sent 2 notice, known as Letter B, to thousands of
additional Seniors and Persaps with Disabilitles informing them that their MERs had been denied
before their then treating physicians had the opportumity tc present further documentation to suppost
their MERs, Letter B did not, however, inform the affected beneficiaries of what further
documeantation had not been presented by their providers. Letter B gave beneficiaries six months to
file a new MER. However, recipieats had only 30 days to make a telephonic request for
reinstatement to fee for service pending decision on the new MER. For beneficiaries who remain in

! hetp:/fwww.dhcs.ca.gov/services/medi-cal/Pages/MMCDOfficeoftheOmbudsman.aspx
5
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the managed plan, Letter B requires them o file new MERS within 45 days, when they are
permitted 90 days by statute. ‘

12.  InJanuary 2013, on information and belief, DHCS further complicated matters by
sending the B and X letters to the wrong people, sending no letters to some Seniors and Persons
with Disabilities who should bave received these letters, and in some instances sending both letters
to certain beneficiaries. For Seniors and Persons with Disabilities who received the B and X Ietters,
DHCS will continue to move forward based on inadequate notice and process and to apply
improper standards in adjudicating their exemption requests, including use of the deleterious
standard.

13, Petitioners Della Saavedra, Juan Cameros, Anita Valadez, Raquel Alvarez,-

and Janet Farshmsand are disabled Medi-Cal beacficiaries who for years have received
treatment for their complex medical conditions from providers on a fee-for-service basis.
Respondents wrongfully denied the MERs for these Petitioners in part due to unlawful application
of the deleterious effects standard. Respondents also defaulted these Petitioners into managed care
before or immediately efter receiving a denial of their MERs and sent them conflicting, erroneous
and/or misleading notices about their enrollment status. It was only after the intervention of
undersigned counsel that DHCS ultimately reinstated all the Petitioners but Ms, and
Ms. Farabmand to regular Medi-Cal in October 2012 and granted their respective MERS effective
from November 1, 2012, to October 31, 2013. It was only through the intervention of undersigned

counsel that DHCS granted Ms. a temporary exemption. Ms. Farahmand was returned
to fee-for-service pending resolution of her MER.

14.  Petitioners seck a writ of mandate under Code of Civil Procedare §1085 compelling
Respondents DHCS and DECS’ current Director, Toby Douglas, to comply with their legal duties
under state law and regulations governing the processing and disposition of MERs from Seniors and
Persons with Disabilities. Petitioners also seck injunctive and declaratory relief for those Seniors
and Persons with Disabilities whose due process rights are currently being violated and/or who are
currently deprived or will be deprived of the necessary medical treatment they are entitled to

receive as a result of the wrongful denials of their MERs. Without continued care from their fee-
6
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for-service providers for their complex medical conditions, these daeperately ill end fragile
individuals are at imminent xisk of ireparable harm to their health and safety.
PARTIES

A. Petitioners

15.  Petitioner Della Saavedra is a Medi-Cal recipient. She is a Person with Disabilities
with complex medical conditions, including Multiple Myeloma (cancer of the plasma cells),
Idiopathic Thrombocysopenia (abnormally low platelet count, now in remission), iron deficiency
anemia (also in remission); hypertension (high blood pressure), and insulin-dependent diabetes.
Beginning in 1990, Ms. Saavedra has been treated at City of Hope by Dr. Anthony Stein, Dx. Wei
Feug and other physicians on a fee-for-service basis. In November 2011 Ms. Saavedma's
physician(s) filed a timely MER on her behalf, but on March 19, 2012 Respondents nnlawfully
denijed the MER for this cancer patient and involunarily defaulted her into a managed care plan
even though she bad filed a timely appeal of the denial of her MER. In a letter dased July 17, 2012
the administrative law judge granted Ms. Szavedra a temporary exemption from enrollment in
managed care. However, the chief ombudsman for DHCS overtumed this decision and also
submitted a position statement that this Petitioner had failed %0 document *“arxy high risk or complex
medical conditions™ and therefore she would suffier no deleterious medical effects from the transfer
to managed care, She received an unfavorable hearing decision denying her medical exemption.
Meanwhile, Respondents allowed Ms. Saavedra to resume treatment with Dr. St.ein and Feag in
July 2012, but the managed care plan would not allow her to receive her blood tests, magnetic
resonance imagings (“MRIs”), or other diagnostic tests at City of Hope. This Petitioner also did not
receive these tests from the managed care plan contractors in a timely manner. In early September
2012, Ms. Saavedra's adult children found her in a diabetic coma at her home and she was
transported to the emergency room for treatment. On October 22, 2012, and only after Petitioners’
counsel had threatened legel action, Respondents granted Ms. Saavedra’s MER for 2 twelve-month
period of time.

16.  Petitioner Juan Cameros is a Medi-Cal recipient. He is a Person with Disabilities
with complex medical conditions, including Ankylosing Spondylitis (chronic painful inflammation

7
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of joinss, including his hips, knees and eyes) and Pigmented Villonodular Synovitis, (an extremely
rare disease which involves a lesion of the synovial membrane of the joinks and tendon sheaths)
which causes extreme knee pain and swelling. Although Mr. Cameros is 35-years old, both of his
hips have already been replaced. Mr. Cameros was previously receiving care on a fee-for-setvice
basis from Dr. C. Thomas Vangsness, an orthopedic surgeon and a Professor of Orthopedic Surgery
in the Keck School of Medicine at the University of Southern California. One of Dr. Vangsness’
specialties is treating knees in relatively young patients so as o avoid or delay knee replacements.
In June 2011, Dr. Vangsness performed an arthroscopy (& minimally invasive surgical procedure)
on Mr. Cameros’ left knes to remove the affected joint lining. In September 2012, Mr. Cameros
submitted a MER based on his complex medical condition. On February 16, 2012. Dr. Vangsness
recommended that this Petitioner have arthroscopic surgery on his right knee as soon as possible.
On March 1, 2012, however, the Department defaulted Mr, Cameros into managed care. (Althongh
DHCS purportedly sent a notice of the denial of the MER on February 27, 2012, Mr. Cameros did
not receive the notice). Since March 2012, Mr. Cameros has not been given peamission by the
managed care plan to continne receiving care from Dr. Vangsness on either a one-time or on-going
basis. On June 25, 2012, an administrative law judge granted this Petitioner’s request to be
sempararily returned to fee-for-service Medi-Cal while his MER appeal was pending. However, on
July 3, 2012, the Office of the Ombudsman reversed that order. The ombudsman also submitted a
position svetement asserting that Mr. Cameros had failed to document “any high risk or complex
medical condition” and therefore would suffer no deletegious medical effects from enroliment in
managed care. Through interveantion of counsel, Mx, Cameros was retumed to fee-for-service at the
end of July but he was still uaable to schedule needed surgery or obtain the carrect dosage of Enbrel
because of a series of bureancratic snafus. While he was on managed care he was unable to obtain
appropriate specialty care for his knees from the managed care plan or referral providers, One
orthopedic; surgeon to whom he was referred by the managed care plan only performs back surgery.
Another physician to whom Mr. Cameros was referred by the managed care plan recommended that
Mr. Cameros seek treatment from & large hospital medical center where there would be an
appropriate specialist for his complex condition. Beginning in March 2012, the Medi-Cal managed
8
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care plan reduced the weekly dosage of Enbre! for the treatment of his Ankylosing Spondylitis
without giving appropriate written notice or advising him of his right to appeal the reduction in
dosage. From March through September of 2012, Mr. Cameros has suffered extreme pain in both
koees, 5o much pain that he sought emergency care three times and had his knees drained multiple
times. He also has suffered increased pain in his joints and in his eyes. On October 22, 2012, and
only after Petitioners’ counsel had threatened iegai action, Respondents granted Mr. Cameros’
MER for a twelve-month pesiod of time.

17.  Petitioner Raquel Alvarez is a Medi-Cal recipient. She is & Person with Disabilities
with complex medical conditions, including Pulmonary Valve Stenosis (a naowing of the heart
valve that separates the lower right chamber of her heart from the artery that supplies blood to her
lungs), Noonan’s syndrome (a genetic disorder that prevents normal development in various parts
of the body), and Behcet's syndrome (an extremely rare condition which causes chronic
inflammmation of the blood veseels). Aged 24, Ms. Alvarez also is developmentally delayed. Her
mother, Raquel Martell Alvarez, is her gnardiag ad litem. For much of hex life, Ms. Alvarez has
received care on & foe-for-sezvice basis from & cardiologist, theurnatologist, and other specialists
who have prescribed several medications #o address her complex medical conditions. Ms. Alvarez
was defaulted into managed care on May 1, 2012 even though she never recsived the enrollment
form end information from DHCS explaining how she needed to either choose a managed care plan
or file for e MER. She subsequently filed a MER after learning that her fee for service doctor had
neglected to file the form on her behalf, Since May 2012, Ms. Alvarez has been unable %0 sco her
cardiologist and other treating physicians of many years who are familiar with her unique and
complex conditions. Without any advance writsen notice, the managed care plan also declined to
renew Ms, Alvarez's prescription for the drog Humira needed 4 treat her Behcets syndrorce.
Unsble to pay approximately $1,000 per month for Humira, Ms. Alvarez’s mother has been forced
to obtain samples of the dfug from ber danghter’s former doctors. Ms. Alvarez appealed the denizals
of her MER and the prescription of Humira and sought to disenroll from the managed care plan.
She was returned to regular Medi-Cal on October 1, 20121 pending the administrative hearing on

9

Second Amended Petition for Writ of Mandate




O 00 NN AW

R BRRREREBEBB %I &8 G %GB RS

25
26
27

her MER denial. On October 22, 2012, and only after Petitianers’ counsel had threatened legal
action, Respondents granted Ms. Alvarez’s MER for a twelve-:‘nonm period.

18,  Petitioner Anita Valadez is a Medi-Cal recipient. She is 2 Person with Disabilities
with complex medical conditions, including advanced breast cancer that has spread to her lymph
nodes and her other breast, type one-insulin dependent diabetes, arthritis, totel blindness in her left
eye and, legal blindness in her right eye. For years Ms. Valadez, who also is wheelchair dependent,
has received her medical care on a fee-for-service basis. Her primary care physician, Dr. Gabriela
Ramirez Diaz, is intimately familiar with her medical history and hes provided care that has
swebilized Ms. Valadez's diabetes particularly in connection with managing her insulin levels while
she has been in treatment for breast cancer. On or about April 10, 2012, Dr. Haowei Zhang, who
was then providing chemotherapy to0 Ms. Valadez, submitsed e MER on her behalf. Ms. Valadez
was sdledu-led for surgery to remove hc11 tumor on July 11, 2012. On July 1, 2012, DHCS defaulted
her into a Mcdi-Callmanaged care plan but did not send her a written notice of the denial of her
MER until July 9, 2012. Ms. Valadez sent in an appeal the following day. Meanwhile, Ms, Valadez
received oral notice that ber two fee-for-service physicians had been approved to treat her through
her managed care plan and these two physicians were subsequently willing to go forward on July 11
with the surgery based solely on this oral notice. However, the managed care plan refused to allow
Ms. Valadez to continue to see her primary care phyéician, Dr. Diaz, despite the fact that this
Petitioner had immediately appealed the denial of her MER even before receiving written notice.
Since July of 2012, the primary care doctor available through the managed care plan has reduced
the number of blood test strips to test Ms. Valadez's insulin levels even though her chemotherapy
regimen necessitates that she conduct frequent blood tests. On July 10, 2012, this Petitioner
requested a hearing. She was thereafter returned temporarily to fee-for-service Medi-Cal pending a
hearing decision on the appeal of the denial of her MER. On August 24, 2012, the ombudsman
submitted a position statement advocating a denial of the appeal on the grounds that Ms. Valadez .
failed to document “any high risk or complex medical conditions” or any deleterious medical
effects. On October 22, 2012, por to any hearing, and only after Petitioners’ counsel had
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threatened legal action, Respondents granted Ma. Valadez's MER for a twelve-month period of
tirce.

19.  Petitioner Azatui Charkhchyan is a Medi-Cal recipient. She is a Person with
Disabilities with complex medical conditions, having suffered cardiac arrest in February 2011 that
deprived her brain of oxygen and resulted in serious brein injury. In July 2011 Ms, Charkhchyan
was enrolled in a Nursing Facility Sub-Acute Hospital (NF/AY) waiver program. At present, she is
in vegetative state, is mlikely to recover and receives around-the~clock nursing care in her home.
when Ms. [N so- SRR o is her suardian ed litem, reccived a letter
stating that this Petitioner would have to transition into managed care, he facilitated the submission
of a HCO 7101 form completed by Dr. Robert N. Titcher onMay 30,2012, The HCO 7101 form
steted that Ms, Charkhchyan suffered from anoxic brain injury, seizure disorder, chronic vegetative
state, severe anernia requiring transfusions and gastrointestinal tube feeding. Respondents deaied
her MER and Petitioner’s son filed & timely appeal from the denisl of her MER. Prior to the
administrative hearing, I scot a Jetter to the administrative law judge indicating that
his mother was also entitled to a medical exemption because she had a complex neurological
disorder that requires ongoing supervision and because she wes enrolled in a Medi-Cal Nursing
Home Waiver program for sub-acute level nursing care at home. The ombudsman’s position
statemeént, dated July 26, 2012, states that the provider failed %0 documment “any high risk or
complex medical conditions” or any deleterious medical effects that would result from a transfer to
managed care. This statement failed to address her request for a nursing home waiver exemption.
On September 6, 2012, the administrative law judge denied the MER. A rehearing request was
timely filed asserting the nursing home waiver exemption under 22 CCR § 53887 (2)(2)(8)XA). On
October 26, 2012, the ombudsman, denied the rehearing reqoest, offering no reasons for the
summary denial. Subsequently, and oniy after the intervention of Ms. Charkbchyan’s attorneys,
Respondents granted Ms. [l 2 terporary extension in fee-for-service Medi-Cel through
December 31, 2012. . Ms. |JJlbas subsequently remained in fee-for-service Medi-Cal
while she has pursued the review of her MER pursuant to a “B” notice she received in January
2013.
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20.  Petitioner Janet Farahmand is a Medi-Cel recipient. She is 61-years-old and a
Person with Disabilities with complex medical conditions, including diabetes, high blood pressure,
a kidney transplant and open heart surgery. Ms. Fargshmand speaks limited English (she speaks
Farsi), and relies on her daughter to serve as her interpreter. Ms, Farahmand previously received
treatment for her conditions from Harbor UCLA Medical Center on a fee-for-service basis. Ms.
Farahmand also required blood tests every three months so that her nephrologist could adjust her
anti-rejection medication. She was transferred to LA CARE on or about November 2011; she does
not recall receiving any notice in advance about her errollment in a managed plan. It was not until
later that Ms. Farahmand's fee-for-service nephrologist, who was following her post-kidney
transplant, told her daughter that she was in a managed plan, Upon learning she was in managed
care, Ms. Eamhmand (with the help of her daughter and her fee-for-service doctor) filed 2 MER on
February 12, 2012. The MER was denied on April 14, 2012. The notice of denial was written in
English. Ms. Farahmand’s daughter timely requested a hearing, and Ms, Farahmand received a
telepbonic hearing in the surmmer of 2012 although she did not understand at the time that the
phone call was a hearing. The ALJ found that, "While claimant's kidney transplant and heart
problems may represent a complex medical condition, the medical evidence provided does not
demonstrate any deleterious medial effects that would result from enrollment in a managed care
plan.” While in managed care Ms, Farshmand was informed that the wait for a kidney specialist
would be two months despite her need for a refill of anti-rejection medication related o her
previous kidney transplant. Ms. Farahmand also sought referxal to a cardiologist, but was again told
that the wait for a referral was two months. In September 2012, Ms. Farahmand started to
experience diarthea, vomiting and stomach pain. She presented herself to the managed care clinic
but was not diagnosed with any ailments. It was not until several months later, in December 2012,
when Ms, Farahmand was hospisalized at Cedars-Sinai Medical Ceater (*Cedars™) twice through
the emergency room that she was diagnosed with a virus of the gastrointestinal tract. After the
second hospitalization, she was put on intravenous medication for 30 days on an outpatient basis.
But shortly after treatment, her symptoms returned and her condition repidly deteriorated. She has
since been hospitalized at Cedars again for the same condition in February 2013, and had suffered
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for weeks from shortness of hreath, difficulty walking, severe diarrhea and dehydration. She lost
about 40 pounds within three weeks. Her daughter believed ber $o be near-death, On Japnary 14,
2013, Ms, Farehrnand received Letter X in Farsi. With the help of her danghter, she requested
reinstatement o fee-for-service pending hearing. Ms. Farahmand is now in fee-for-service and is
seeing a nephrologist, an infectious disease doctor, and a doctor at Cedas’ kidney transplant unit.
She also has another physician, her former nephmlogiét, who is conducting regular blood tests on
her. In the meantime, Ms. Farahmand is awaiting hearing on the MER denial.

21.  Bach of the Petitioners has a beneficial interest in Respondents* performance of their
legal duties, as described herein. Each of the Petitioners also brings this action as a representetive
of the public interest under Code of Civil Procedure §1085 as the questions raised by the lawsuit are
ones of public right and the object of this writ of mandamus is to procure the enforcement of public
duties.

B. Respondents

22.  Respondent DHCS is the single stetc agency charged with supervising the
administration of the Medi-Cal program and ensuring that the Medi-Cal program is operated in
conformity with all state and federal laws.

23, Respondent Toby Douglas is the current director of DHCS and, in that capacity, is
responsible for ensuring the lawful administration of the Medi-Cal program. Respondent Douglas
is sued in his official capacity as the Department’s director.

24, The true names and capacities, whether individual, corporate, associate, or
otherwise, of DOES 1 through 20 are uaknown o Petitioners, who therefore sue these Respondents
by such fictitious names. Petitioners are informed and believe, and based upor such information
and beljef, allege that at all times material herein each of the Doe Respondents was an agent or
employee of onz or more of the named Respondents, and was acting within the course and scope of
said agency or employment. Petitioners are further informed and believe, and based thereon allc.ge.
that each of the Doe Respondents is legally responsible in some manner for the occurrences herein
alleged. All allegations in this Petition which refer to the named Respondents refer in like manner
to those Respondents identified as Respondents DOES 1 through 20, inclusive, Petitioners will
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amend this Petition to allege the true names and capacities of the Doe Respondents when the same
have been ascertained.
TATUTO, MEDI-CAL PROGRAM

A.  Overview of Federal Medicaid Statates and Regulations

25.  The Medicaid program was established by Congress in 1965 at Title XIX of the
Social Security Act. The purpose of the Medicaid program is to enable states “‘as far as practicable
under the conditions [of each] state, to furnish...(1) medical assissance on behalf of families with
dependent children and of aged, blind or disabled individuals whose income and resources are
insufficient to meet the costs of necessary medical services. . . . 42 U.S.C. §1396.

26.  Medicaid is a cooperative federal-state program. Participation by states in this
program is voluntary; however, once a state elects to participate, it must comply with all
requirements of the federal Medicaid Act and its implementing federal regulations.

27.  California has elected to participate in the federal Medicaid program. Its Medicaid
program, known as “Medi-Cal,” is codified at W&IC §14000 et seq.

28.  Each state’s Medicaid program “must” be administered by a single state agency
which is responsible for ensuring that the program complies with all relevant laws and regulations.
42 U.S.C. §1396a (a)(5); 42 CFR. §430.10.

29.  Bach state’s Medicaid program “must”; make medical assistance available to all
eligible recipients {42 U.S.C. §1396a(a)X10)(A)]; furnish such assistance “with reasonable
promptness to all eligible individuals” [42 U.S.C. §1396a(a)(8)]; and “takfe] into account only such
income and resources as are available” to Medi-Cal recipients [42 U.S.C. §1396a(a)(17)]. See also
42 C.F.R. §435.930 (requiring that states which participate in the Medicaid program ensure that all
covered health care services are furnished with reasonable promptness to all eligible recipients).

B. erview of edi- tutes and Regulations

30. In establishing the Medi-Cal program, the California Legislature declared its “intent
.. . to provide, to the extent practicable, . . . for the health care for those aged and other persons,
including family persons who lack sufficient annual income to meet the costs of health care, and
whose other assets are so limited that their application toward the costs of such care would
14
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jeopardize the person or family’s future minimum self-maintenance and security.” W&IC § 14000.
The fundamental purpose of the program is “to afford qualifying individuals health care and related
remedial or preventative services, including related social sarvices which are necessary for those
receiving health care under this program.” Id.

31, Respandent Departiment “shall be the single state agency for purposes of Title XIX
of the federal Social Security Act” and the Department’s Director “shall have those powers and
duties necessary to conform to requirements for securing approval of a state [Medicaid] plan under
the provisions of the spplicable federal law.” W&IC §14100.1; see also W&IC §14154(d) (the
“department is responsible for the Medi-Cal program in accordance with state and federal law.”).

32, The Legislature has geoerally mandated that public assistance programs, including
the Medi-Cal program, “shall” be administered in such a manper “so as to secure for every person
the amount of aid to which he is entitled” {W&IC §10500] and that “aid shall be administered and
services provided promptly and humanely™ [W&IC §10000],

33.  The Medi-Cal program provides coverage far a variety of health care services,
including physician, hospital, dental, prescription medication, meatal health services, and durable
medical equipment.

HSTORY OF MER REGUI.LATIONS AND L.EGISLATYON
34, The Medi-Cal program provides health care to beneficiaries either on a fee-for-
service or managed care basis. W‘nh fee-for-service, the beneficiary seeks care from any provider
who is participating in the Medi-Cal program, willing to treat the particular beneficiary and willing
%0 accept reimbussement at a set amount froz DHCS for the medical services provided to the’

beneficiary. With managed care, DHCS contracts with managed care plans %o provide health care
coverage to Medi-Cal beneficiaries where the managed care plans receive reimbursement on a
capitated basis, namely, a pre-determined amount per person per month, regardless of the namber of
services provided to & person. The Medi-Cal beneficiaries then obtain services from those
providers who accept payments from the managed care plan.

35. In 2000, the then Department of Health Services (predecessor to DHCS) amended its
regulations regarding disenroliment and exemptions to enrollment in Medi-Cal managed care plans.

15
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The December 2000 amendments to 22 CC_R § 53887 eliminated the “deleterious medical cfé'ects”
(DME) standard. Even prior o the new regulations’ effective date, the DME stemdard was only
applied in cases wherein the beneficiary was seeking an exemption under the catch-all complex
medical condition category or the subcategory for pregnancy. "I'h-e DME standard was never
applied in exemption cases involving the complex medical condition sub-ca;tegory of HIV/AIDS or
to the four additional complex medical conditions subcategories, such as cancer, which were
added in the 2000 regulations.

36. At all times material herein since 2000, these regulations have remaimed unchanged.
22 CCR §53887 was and is the principal regulation governing MERs for Medi-Cal recipients. A
true copy of this statute is attached hereto, marked as Mxhibit A and incarporated herein by
reference.

37. In2000, DHCS issued MMCD All-Plan Letter 00013 which discussed the new
regulations relating to the managed care medical exemptions. A true copy of MMCD All-Plan
Letter 00013 is attached hereto, marked as Exhibit B and incorporated herein by reference.

38.  Inconjunction with the new regulation and the above-mentioned All-Plan Latter,
DHCS also introduced HCO Forms 7101 and 7102, dated 6/2000, for use in applying for medical
exemptions. True copies of the original HCO Farms 7101 and 7102 are amhcd hereto and marked
respectively as Exhibits C and D. The HCO Form 7101 and its instructions have remained the same
up until the present day. The form contains all the necessary prompts and instruction for
completing it. The original HCO Form 7102 must be completed if beneficiaries are seeking a non-
medical exemption because they are American Indians or are enrolled in a Medi-Cal nursing home
waiver program that allows the beneficiary to receive sub-acute, acute, intermediate or skilled
nursing care at home rather than as an in-patient in a hospital or nursing home. This exemption
included four types of Medi-Cal Waiver programs: AIDS Waiver, Model Waiver, In-Home Medical
Care Waiver and Skilled Nursing Facility Waiver. See MMCD All-Plan Letter 00013. The HCO

” Form 7102 and its instructions remained the sarne up until February 2012 as set forth below.

39. At all times material herein, 22 CCR §53882 has provided that DHCS must mail an
enrollment form and plan information to each eligible beneficiary, and the mailing must include
16
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instructions on kow to enroll in 2 plen and how to request an exemption for either medical or non-
medical reasons. After receiving this notice, beneficiaries have thirty days to either chose a
managed care plan or file for a MER. Only if they do not do either of these can they be defaulted
into a managed care plan, pursuant to 22 CCR §53883. |

40. In 2010 the California legislature enacted Assembly Bill No. 208 allowing the
mandatory enrollment in managed care of Medi-Cal recipients who are Seniors and Persons with
Disabilities. One specific protection inserted in WIC §14182(b)(15) requires the Department to
“[e]nsure that the medical exemption criteria applied in counties operating under Chapter 4.1
(commencing with § 53800). . . are applied to senior and persons with disabilities.”

41, | 2012 the California legislature cnacted Senate Bill No. 1008, effective June 27,
2012. The specificity of the notice that is required in MERSs denial notices is now codified in W&IC
314182(b)(21), which provides:

“The notice shall set out with specificity the reasons for the denial or failare to

unconditionally approve the request for exemption from plan enrollment. The notice

shall inform the beneficiary and the provider of the right to appeal the decision, how

to appeal the decision, and if the decision is not appealed, that the beneficiary shall

enroll in a Medi-Cal pian and how that enrollment shall occur. The notice shall also

include information of the possibility of conrimied access to an ont-of-network

provider pursuant to paragraph (13). A beneficiary who has not been enrolled in a

plan shall renain in fee-for-service Medi-Cal if a request for an exemption from plan

earollment or appeal is submitted, until the final resolution. The department ghall

also require the plans to casure that these beneficiaries receive continuity of care.

42,  Atall times material herein prior to June 2011, Seniors and Persons with Disabilities
had the choice between receiving medical coverage from the Medi-Cal program either on a fee-for-
service or managed care basis. In November of 2010, California obtained federal approval fora
$1115(b) Medicaid Demonstration Waiver (“Waiver”) from the Center for Medicare and Medicaid
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Services (“CMS”) whereby California will recelve an additional $15 billion in federal funding over
a five-year period. Among the provisions of this Waiver is the mandatory enrollment of Seniors
and Persons with Disabilities in managed care. The State has in return committed to develop and
implement specific standards to protect these elderly and disabled recipients, including exemptions
from managed care for recipients with complex medical conditions receiving fee-for service care,
continuity of care or “seamless care” for recipients enrolled in managed care, and adequate notice
of any changes, together with clearly delineated rights to exemptions and appeals..

43. Beginning in June 2011, more than 240,000 Seniors and Persons with Disabilities in
16 California counties (Alameda, Contra Coste, Fresno, Kemn, Los Angeles, Madera, Riverside,
Sacramento, San Bernardino, San Diego, San Prancisco, San J oz;quin. Santa Clarz, Stfmislaus and
Tulare) have been required to join a managed care plan by the month of their birthday unless they
met the medical exemption criteria. Fourteen of these counties only have two managed care plans,
and two counties have only one plan.

44.  Since June 2011, more than 27,000 MERS have been filed by Seniors and Persons
with Disabilities. DHCS has approved less than 20% of these MERS.

45.  Since at least June 2011, DHCS has regularly denied MERs from Seniors and
Persons with Disabilities who meet at least one of the complex medical condition categ&ries set
forth in 22 CCR §53887(2)(2) and the HCO Forms 7101 and 7102. DHCS has denied these MERs
on the additional new grounds that the beneficiary’s treating physician has not provided
documentation indicating that the beneficiary’s medical condition is so unstable that he/she cannot
be transferred without deleterious effects to a managed care provider with the same medical
specialty or specialties as the treating fee-for-service Medi-Cal physician(s). The Department hag
also denied MERs on the additional new grounds that the beneficiary's condition is not high risk
and/or the beneficiary’s physician bas not provided notes from the last five office visits and/or the
most recent history and physical and/or treatment plan.

46.  In February, 2012, DHCS removed, among other things, the nursing home waiver
from the HCO Form 7102. A true copy of the new HCO Form 7102 is attached hereto and marked
as Exhibit E. There no longer is a separate form with which to apply for a nursing home waiver
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exemption, Yet, up until the present day, the Department has never adopted a regulation or
otherwise issued an all-county let.ter, plan Jetter, plan or provider bulletin or similar instructions
conceming the elimination of the antumatic marsing home waiver exemption. In addition, new
earollees have not been sent information about the nnrsing home waiver exemption or how they can
stil! apply for it. The Department has never adopted a regulation seiting forth the deleterious effect
standard or any of the other above-meationed additional eligibility standards for initial submission
of MERs.? The Department also did not have an official written policy implementing the
deleterious effecte stendard in granting MER3 until July 18, 2012, when it issued an Al Provider
Bulletin and notice to Medi-Cal providess. A true copy of this Provider Bulletin and notice to
Medi-Cal providers are attached hereto, marked collectively as Exhibit F and incorporated herein
by reference. This Provider Bulletin has not been sent to all providers who treat eldesly and
disabled Medi-Cal beneficiaries an a fee-for-service basis, There are no instructions in the Provider
Bulletin or in the notice about what information must be provided to satisfy the deleterious medical
effecw standard.

47,  Petitioners are informed and believe and, based upon such information and belief,
allege that DHCS employees have been arbitrarily denying MERs on edditional grounds that are not
set forth in 22 CCR §53887 and the July 18, 2012 Provider Bulletin and that have not been
disclosed to beneficiaries, providers and the general public and that the denial of these MERs
results in medically necessary health care services not being provided promptly and hemanely to
certain Seniors and Persons with Disabilities,

43.  Up until the present day, DHCS hss not amended the HCO 7101 form and its
accompanying instructions to specify al! the information that beneficiaries and thsix providers are

322 CCR §53893(2)(3) addresses beneficiaries whose MERs have already been granted. The
regulation provides, in pertineat part, that “[e]xcept for pregnancy, eny beneficiary granted a
medical exemption from plan exxrollment shall remain with the fee-for-service provider only until
the medical condition has stabilized to a level that would enable the individual to change physicians
and being receiving care from a plan provider with the same specialty without deleterious medical
effects, as determined by a beneficiary’s treating physician in the Medi-Cal fee-for-service
program, up to 12 conths from the date the medical exemption is first approved. . . .”
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1equired to submit for the review and approval of their MERs, including the new eligibility
standards for MERs contained in the July 18, 2012 Provider Bulletin.

49,  Atall times material herein, the stendard notices sent to Seniors and Persons with
Disabilities denying their MERS are inadequate. The notices make no mention of the deleterious
effects standard. These notices instead offer several stock reasons for denial of the MERS, such as:
“Your medical condition does not qualify for 2 medical exemption. This decision is based on the
information sent to us by your doctor.” This conclusory language in the notices provides no
specifics about the factual bases for denying the MER so that Sexiors and Persons with Disabilities
can make informed decisions on whether to appeal the denial of the MERS or the likelihood of
success of such appeals. In addition, these notices do not advise Seniars and Persons with
Disabilities of the procedures whereby they could continue to receive fee-for-service Med-Cal from
the time they appeal the denial of their MER until a hearing officer decides their administrative
appeal. A true copy of one of these standard notices is attached hereto, marked as Exhibit G and
incorporated herein by reference.

NOTICES TO THQUSANDS OF BE CIARIES
50. At all times material herein, DHCS has contracted with MAXIMUS, a for-profit

publicly traded compeny with corporate headquarters in Reston, Virginia, to serve as the entollment
broker for Seniors and Persons and Disébilities. On November 28, 2012, DHCS announced that
from March 2011 through October 2012 MAXIMUS had committed widespread errors in
processing MERs from Seniors and Persons with Disabilities, including defaulting them into

‘ managed care without sepding them any notices of the denials of their MERS and /or denying their

MERs as incomplete without giving these beneficiaries” providers 30 days to provide additional
information. Petitioners are informed and believe and, based upon such information and belief,
allege that these errors by MAXIMUS affected MERs from more than 9,000 Seniors and Persons
with Disabilities.
51.  InJanuary 2013, on information and belief, DHCS seat two letters, Letters X and B,
to all Seniors and Persons with Disabilities whose MERS had beex improperly processed by
20
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MAXIMUS. True copies of Letters X and B are attached heretc and markad respectively 2s ixhibit
Hand L

52.  Contrary to the requirements of W&IC §14182(b)(21), Letter X did not set out with
specificity the reasons for the denial of the MERs, nor did it iuform the beneficiaries and their
providers of the right to appeal the decision, how to appeal the decision, and if the decision is not
appealed, that the beneficiary shall enroll in a Medi-éd plan and how that enroliment shall occur.
Letter X also did not inform the affect=d Seniors and Persons with Disabilities that those
beneficiaries who have not been earolled in a [menaged] plan shall remain in fee-for-service Medi-
Cal while the MER or appeal is submit-tcd, until final resolution, .

53. As Letta X supplied no informstion about the reason for the denial of the MER,
beneficiaries caunot make an informed decision about whether to file an eppeal and request a state
fair hearing. Even if a beneficiary requests a hearing, her ability to prepare her case is adversely
affected becanse she has no information whatsoever regarding the basis for DHCS” denial.

54.  Letter X instructs beneficiaries that they have forty-five (45) days from the date of
the letter’s mailing to request a state hearing even though W&IC §10951 provides that beneficiaries
have ninety (90) days to request a state hearing.

55.  Letter X is also deficient in that it requires beneficiaries who seek an appeal, to make
an affirmative request to be returned to fee-for-service Medi-Cal pending the appeal. Beneficiaries
are informed that the affirmative request must be made within thirty (30) days.

56.  Letter B does not inform beneficiaries of what additional information their fee-for-
providers were supposed to provide in support of their MERS. Letter B gives beneficlaries six
months to file a new MER. However, recipients have only 30 days to make a telephanic request for
reinstaternent to fee for service pending decision on the new MER. For beaeficiaries who remain in
the managed plan, Letter B requires them to file new MERs within 45 days, when they are
permitted 90 days by statute.

57. DHCS further complicated matters by sending notices to the wrong people,
including erronecusly sending Letter X to approximately 3,000 people who should have only
received Letter B, sending no Ietters to some people who should have received these letters, and in
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some instances sending people both letters. This has only cansed further confusion, and created
further obstacles for beneficiaries trying to receive the care to which they are entitled.

58.  As aresult of Respondents’ above-mentioned actions, thousands of Seniors and
Persons with Disabilities have already experienced or have beea threatened or will be threatened
with the catastrophic break in the health care treatment admiaistered by dedicated professionals for
years. Absent injunctive relief, Petitior;ers and many other vulnerable individuals who are also
entitled to be exempt from mandatory enrollment in managed care have suffered and will continue
to suffer irreparable harm, including even the possible loss of life, as they have been and denied and
will be denied the necessary care for such complex medical conditions as cancer, HIV and kidney
failure.

Demand has been made upon Respondents to perform their duties in accord with the requirements
of law. Respondents have feiled and refused to perform those duties as required by the law, despite
having the ability to carry out those duties.

CAUSES OF ACTIO
FIRST CAUSE OF ACTION
(All Petitioners for Violations of W&I C §14182(b)(15) and 22 CCR § 53887)

59,  Petitioners reallege and incurporate by reference each and every allegation contained
in the Petition.

60.  Respondents have failed and continue to fail to apply only the standards set forth in
WE&IC §14182(b)(15) and 22 CCR § 53887(2)(2) (including the original HCO 7101and 7102
forms) in deciding whether to grant MERS submitted by Seniors and Persons with Disabilities.
Respondents are applying additional stendards inconsistent with and not found in'thc goveming
statute and regulations. These unlawful standards and practices used in the MER determination
process include, but are not limited to:

a. Imposing new and more stringent requirements including the deleterious effects
standard with respect to grants MERs;
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b. Requiring proof from beneficiaries’ feo-for-eervice treating physicians that
transfer into managed care would have deleterious medical eifects upon the
beneficiaries;

c. - Requiring that the treating physicians also submit the progress notices from the
last five visits and sometimes a history and physical and/or treasment plan and
denying the MERs when that additional information has not been provided; and

d. Effectively eliminating the mrsing home waiver by ceasing to provide a form to
apply for the exemption.

61.  Petitioners lack a plain; speedy and adequate remedy at law except by way of
peremptory writ of mandate pursuant to Code of Civil Procedure §1085.

SECOND CAUSE OF ACTION
(All Petitioners for Violations of California Administrative Procedures Act
And WIC § 14182(k)
_ 62.  Petitioners realiege and incorporate by reference each and every allegation contained
in the Petition.

63.  The Administrative Procedure Act ("APA™) provides, in pertinent part, that “[n]Jo
state agency shall issue, utilize, enforce, or attermpt 1o eaforce ary guideline, criterion, bulletin,
manuel, instruction, arder, standard of general application, or other rule, which is a regulation as
defined in Section 11342.600, unless the guideline, criterion, bulletin, manual, instruction, order,
standard of general application, or other rule has been adopted as a regulaticn and filed with the
Secretary of State. . . . Gov. Code §11340.5(a)(isalics added).

64. ‘“Regulation” is broadly defined as “every rule, reguiation, order, or standard of
general application or the amendment, supplement, or revision of any rle, regulation, ordez, or
standard adopted by any state agency to implement, interpret, or make specific the law enforced or
administered by it, or to govern its procedure. . . .” Gov. Code $11342.600.

65. Inreviewing and/or denying MERSs submitted by Seniors and Persons with
Disabilities, Respondents are unlawfully applying and enforcing underground regulations
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concerning the “deleterious effects” standard and other requirements that have not been adopted in
accordance with the APA and that were not even put in writing until July 2012.

66. In eliminating the automatic exemption for the home waiver program without either
amending 22 CCR § 53887 or issuing an ali-county letter, plan letter, plan or provider bulletin or
similar instructions, Respondents are violating the APA and W&IC § 14182(k).

67. ° Petitioners lack a plein, speedy and adequate remedy at law except by way of
peremptory writ of mandate pursuant to Code of Civil Proceduare §1085.

THIRD CAUSE OF ACTION
(All Petitioners for Violations of W&I C §14182(b)(21))

68.  Petitioners reallege and incorporate by reference each and every allegation contained
in the Petition.

69.  Contrary %o WIC §11482(b)(21), Respondents have issued notices of action and
continue to issue notices of action %o Seniors and Persons with Disabilities that do not set out with
specificity the reasons for denial or failure to approve their MERS.

70.  In further violation of WIC §11482(b)(21), Respondents have refused to allow
Seniors and Persons with Disabilities to remain in fee-for-service Medi-Cal when MERS have been
submitted or appeals from denials of the MERs have been submitted and prior to the final resolution
of those MERs. Respondents have also granted temporary exemptions for a few months without
adequate notice to beneficiaries regarding the status of their MERs,

71.  Petitioners leck a plain, speedy and adequate remedy at law except by way of
peremptory writ of mandate pursuant to Code of Civil Procedure §1083.

FOURTH CAUSE OF ACTION
(All Petitioners for Violations of 22 CCR §§50179, 51014.1(c),
51014.2(=)&(b), 53882, 53883, aud Cal. Const, Art. I, §7)
72.  Petitioners reallege and incorporate herein by reference each and every allegation

contained in the Petition.

24

Second Amended Petition for Writ of Mandate




O 60 N G v s W N

R BRBREBELB &S a8 &S B 0o

26
27
28

73.  Under state law, a “person may not be deprived of life, liberty, or property without
due process of law.” Cal. Const. Art. I, §7. Medi-Cal recipients have a property (nterest i tae
lawful provision of Medi-Cal benefits.

74. Medi-Cal recipients must be notified in writing by means of a notice of action of any
action befng teken by Respondents or their agents that would adversely affect their Medi-Cal
eligibility or scope of benefits. This notice must include the nature of the action, the reason for the
action, the right to a state hearing if dissatisfied with the action, and the circumstances undes which
benefits will continue if a hearing is requested. 22 CCR §§50179; 51014.1(c); see also Manual of
Policies and Procedures §22-001(a)(1), which requires the notice %o contain the circamstances
under which aid will be continued if & hearing is requested. (The state further explains the
requirements of due process in All Counties Information Notice X-151-82, which clarifies that
filling in form notices does not assure that a notice is adequats and that a "Notice of Action is
intended to be a personal communication to the recipient, addressing the recipient’s own unique
situation and circumstance.”) Any recipient of public social services — inciuding Medi-Cal
benefits — who is dissatisfied with any action relating to his/her receipt of benefits has the right to
seek review of the action through a state administrative hearing. W&IC §10950. The hearing must
be held within 30 days of a request; be conducted by a state administrative law judge (“ALY”); and
allow the recipient the opportanity to present testimony and evidence on her/his bekalf and question
opposing witnesses. W&IC §§10952, 10953, 10955. The ALJ shall issue a written hearing
decision, explaining the basis for the decision. W&IC §10958; 22 CCR §§50951- 50953.

75. Inviolation of the above-mentioned provisions of law, Respondents have issued and
continue to'issue notices of actior to Seniors and Persons with Disabilities that do not set forth the
specific reasons for denial of their MERSs or the circumstances under which they could contimue to
remain in regular Medi-Cal if they request an administrative hearing as to the denial of their MERs.

76.  Under 22 CCR §53882, DHCS must mail an earollment form and plan information
to each eligible beneficiary, and the mailing must include instructions on how to enroll in & plan and
how to request an exemption for either medical or non-medical reasans. After receiving this notice,
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beneficiaries have thirty days to either chose a managed care plam or file for 8 MER.-Only if they do
not do either of these can they be defaulted into a managed care plan, pursuant to 22 CCR §53883.

77.  Inviolation of the above~-mentioned provisions of law, Respondenss have failed to
send the necessary enroliment fonm, plan information, and instructions, and have defaulted
Petitioners and other Seniors and Persons with Disabilities into managed care plans unlawfully.

78. Petitioners lack a plain, speedy and adequate remedy at law except by way of
peremptory writ of mandate pursuant %0 Code of Civil Procedure §1085.

FIFTH CAUSE OF ACTION
(All Petitioners for Violations of 22 CCR §53893(a), Government Code §11425.30(a)(1),
W&IC §10960(a) and (c), and Cal. Const, Art. 1, §7)

79.  Petitioners reallege and incorporate herein by reference each and every allegation
contained in the Petition.

80. In accordamnce with 22 CCR §53893(a), DHCS has designated a Medi-Cal Managed
Care Office of the Ombudsman. This very regulation, however, mandates that the “Ombudsman
shall provide Medi-Cal beneficiaries accsss to a service which investigates and resolves complaints
about managed care plans by, or on behalf, of Medi-Cal beneficiaries.” Id. (italics added).

8l.  Govemnment Cade §11425.30(a)1) provides, in pertinent part, that a “person may
not serve as presiding officer in an adjudicative proceeding” if that “person has served as
investigator, prosecutor, or advocate in the peoceeding or its preadjudicative stage.”

82. W&IC §10960(a) provides, in pertinent part, that the “director shall grant or deny” a
rehearing request after the administrative law judge has issued the proposed decision. W&IC
§10960(c) in turn provides that the “notice granting or denying the rehearing request shall explain
the reasons and the legal basis for granting or denying the request for rehearing.”

83. Inviolation of 22 CCR §53893(a), Govemment Code §11425.30(a)(1), W&IC
§10960(2), and the Due Process Clause of the California Constitution, Respondents have authorized
and continue to authorize the Medi-Cal Managed Care Office of the Ombusdman : () to oppose
Medi-Cal beneficiaries on their complaints relating %o managed care plans; and (b) to advocate on
DHCS’ behalf in an administrative proceeding relating to the denial of MER from a Senior and/or
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Person with Disabilities and to later serve as the presiding officer who makes the decision on
whether to grant or deny the rehearing requests from this beneficiary afiex the adminisirative iaw
judge has denied the MER. In violation of W&IC §10960(c), Respondents also have authorized
and continne to authorize the Ombudsmen to deny rehearing request without giving the ICQI:liSih
explanation of the facts and the law to justify the decision.

84,  Petitioners lack a plain, speedy and adequate remedy at law except by way of
peremptory writ of mandate pursuant to Code of Civil Procedure §1085.

SIXTH CAUSE OF ACTION
(All Petitioners for Violations of W&I §10951, W&T §14182(b)21), 22 CCR §53887 and Cal.
~ Const, Att. 1 §7)

85.  Petitioners reallege and incorporate by reference each and every allegation contained
in this Petition.

86.. Respondents’ Letter X violates the law in three respects. First, the Ietter purports to
communicate a denial of a Medical Exemption Request. The “denial” feils to set out with
specificity the reasons for the denial or failure to unconditionally approve the request for exemption
from plan enrollment. Second, Letter X cuts in half the time to request an appeal for a State Fair
Hearing. Third, Letter X requires beneficiaries who seck an appeal, to make an affirmative request
to be returned to fee-for-service Medi-Cal pending the appeal, and to do so within thixty (30) days.
By placing the burden on the beneficiary to request to remain in (or return to) fee-for-gervice,
DHCS is in direct violation of law, which mandates that the beneficiary remain in fee-for-service
Medi-Cal “until final resolntion” of the MER appeal.

87. Respondeats’ Letter B violates the law by requiring cextain beneficiaries who remain
in the managed plan to file new MERs within 45 days, when they are permitted 90 days by statute.
Letter B also does not inform beneficiaries of what additional information their fee-for-providers
were supposed to provide in suppost of their MERS. Finally, the 30-day deadline to request a return
to regular Medi-cal has no basis in the law.

88.  Petifiomer lacls a plein, speedy and adequate remedy at law except by way of writ of
mandate pursuant to Code of Civil Procedure §1085.
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SEVENTH CAUSE OF ACTION
(All Petitioners for Violations of iN&IC §8 10000 and 14182(b)(21),
22 CCR §§ 53882 and 53887, and Cal. Const. Art. 1, §7)
. 89. Petitioners reallege and incorporate by reference cach and every allegation

contained in this Petition.

90. Inviolation of W&IC §§ 10000 and 14182(b)(21), 22 CCR §§ 53882 and 53887 and
Cal. Const. Art. 1, §7, Respondents: have not made the necessary amendments to HCO Form 7101
and its accompanying instructions to provide beneficiaries and providers with notice of all the
information that is required for the review and approval of MERS; are arbitrarily denying MERs
from Seniors and Persons with Disabilities on additional grounds that are not set forth in 22 CCR
§53887 and the July 18, 2012 Providez Bulletin and that have not been otherwise disclosed to
beneficiaries, providers and the general public; and are imposing standards for granting MERSs that
result in inhumane delays in the provision of medically necessary health care services to certain
Seniors and Persons with Disabilities.

91.  Petitioners lack a plain, speedy and adequate remedy at law except by way of
peremptory writ of mandamns pursuant to Code of Civil Procedure § 1085.

PRAYER
Wherefore, Petitioners pray that this Court grant the following relief against Respondents:

1. Issue a Peremptory Writ of Mandate pursuant to Code of Civil Procedure $1085
ordering Respondents to:

A Cease enforcement of the deleterious effects standard or any other standard
or requirements not set forth in 22 CCR §53887(a)(2) and W&IC §14182(b)(15) with regard to the '
decision on whether to grant or deny MERs;

B.  Cease selnding inadequate, conclusory notices of action for the denials of
MER:s that do not comply with W&IC §14182(b)(21), 22 CCR §§50179, 51014.1(c) and
51014.2(2)&(b), and the Due Process Clause of the California Constitution by not conta'nin;g an
explanation of the specific factual and legal reasons for the denials of the MERs and that also fail to
advise beneficiaries of the procedures whereby they could continue to receive, or be returned to,
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fee-ior-sexvice Med-Cal from the time they appeal the denial of their MER until 2 headng officer
decides their administrative appeal;

C.  Cease fuiling to send enrollment forms and information as required nnder 22
CCR §53882, and automasicaiiy defaulting beneficiaries into managed care plans in viclation of 22
CCR §53993; ' _

D. Cease failing to provide a form with which beneficiaries requiring a nursing
home waiver can apply for an exemption;

E. Ccase committing violations of 22 CCR §53893(s), Govemnment Code
§11425.30(z2) (1), W&IC §10960(a) and (c), and the Due Process Clause of the California
Constitution by authorizing the Ombudsman to oppose MERs from beneficiaries, and to decide
whether to grant or deny rehearing requests after the administrative law judge has denied their
MERs and by issuing denials of these rehearing requests that do not explain the facts and law o
justify such decisions; and

R Cease starting the time in which a petitioner bas t0 act under either Letter X
or Letter B, until DHCS re-sends Letter X and Lettex B to the appropriate beneficiaries.

G. Cease coforcing a 45-day time limit in which to appeal a MER denial in
place of the 30 day time period to request & hearing.

H Restore all beneficiaries who received Letter X or Letter B to fee for service
Medi-Cal until a final determination on their MERS, using the correct standard, unless the
beneficiary elects to stay in the managed care plan;

L Restore all beneficiaries who received denial notices in June 2011 or
thereafter, who wish to be so reinstated. to fee for service Medi-Cal until a final determination on
their MERS, using the correct stendard, unless the beneficiary elects to stay in the managed care
plan;

I Amend HCO Form 7101 and its accompanying instructions to set forth ell
the information necessary for evaluation and spproval of MERs, including the information
concerning the deleterious medical condition and the need for documentation of its instability
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discussed in the Provider Bulletin and information endbling nursing home waiver beneficiaries to

apply for a MER using Form 7101;

K.  Provide notice to all beneficiaries whose MERs were denied from June 2011
until the present of all the information and docnments required by Respondents for the review and
approveal of MERs and that these beneficiaries may te-file their MERs in conformance with the new
instructions and requirements on the.amended HCO Form 7101;

L. Provide notice to all beneficiaries who previously received a mandatory
exemption from meansaged care based on the nursing home waiver by filing HCO Form 7102 of any
and all changes in the nursing home waiver exemption procéss and that they may re-file their MERs
in conformance with the new instructions and requirements on the amended HCO Form 7101;

M.  Issue a provider and any other necessaty bulletins informing beneficiaries
and providers of the changes in the exemption process for nursing home waivers;

2. Issue a temporary restraining order, preliminary injunction and/or permanent
injunction prohibiting Responding fiom committing any of the violations set forth in 1 above with
regard t6 the MERs from Petitioners aiid all other beneficigries like them;

3. Enter an order for Respondents to pay for costs for this lawsuit;

4. Enter an order for Respondents to pay for attorney’s fees as allowed by law; and

5. Grant such other and fusther relief that the Coutt deerns just and necessary.

Date: November 4, 2013 Respectfully submitted, '
LEGAL AID FOUNDATION OF LOS ANGELES

BY: :
PAUL J. ESTUAR
Attorneys for Petitioners
Date: November 4, 2013 Respectfully submitted,

WESTERN CENTER ON LAW & POVERTY
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