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1 Petitioners and Respondents have entered into this good faith Settlement Agreement to 

2 resolve all pending and remainine claims raised in the Second Amended Petition for V/rit of 

3 Mandate in the matter of Della Saavedra et aL v. Toby Douglas and the Ca.lifomia Department of

4 Health Care Services to avoid the uncertainty, time, and expense of further litigation. 

5 

6 

7 

1. 

DEFINITIONS 

For pm:poses of this Ser-Jcment A�ment, the following definitions shall apply: 

A. "Seniors and Persons with Disabilities" means those "'seniors and persons wi :i.. 

8 disabilities" referenced in Welfare and Jnstitutions Code §14182(a)(l); 

9 B. ''Medi-Cal managed care plan" or "managed care health plan" has the same

10 definition as "managed care health plan" set forth in Welfare and Institutions Code §14182(a)(2)(B); 

11 C. "DHCS" refers to Respondent California Department of Health Care Services

12 in the matter, Della Saavedra et aL v. Toby Douglas and California Department of Health Care

13 Services, Los Angeles County Superior Court, Case No. BS140896 (the "subject action"); 

14 D. The "sixteen California counties" where Seniors and-Persons with Disabilities

15 have been subject to mandatory enrollment in Medi-Cal managed care plans, beginning June 2011, 

16 are the following: Alameda, Contra Costa, Fresno, Kern, Kings, Los �geles, Madera, Riverside, 

17 Sacramento, San Bernardino, San Diego, San Francisco, San Joaquin, Santa Clara, Stanislaus, and 

18 Tulare counties; 

19 E. "Medical Exemption Requests" or "MERs" refers to requests by Seniors and

20 Persons.with Disabilities to be exempt on medical grounds from enrollment in Medi"Cal managed 

21 care plans and to remain in fee-for-service Medi-Cal as referenced in Welfaie and Institutions Code 

22 §14182(b)(l5) and (21);

23 F. '"Medi-Cal waiver programs" refers collectively to the AIDS, Home an_d

24 Community Based Services ("HCBS"), In Home Operations ("IHO"). Nursing Facility/Acute 

25 Hospital (''NF/ AH'), and other waiver programs wherein participants in those programs were 

26 previously required to submit an HCC 7102 form to disenroll from Medi-Cal managed care and stay 

27 in their waiver programs and/or to exempt themselves from enrollment in Medi-Cal managed care 

28 plans; 
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1 G. "R�spondents" refer to DHCS and DHCS 's curre�t Director who has been

2 sued in the subject action only in his or her official capacity; 

3 H. "Petitioners" refers to petitioners in the subject action. Della Saavedra, Juan

4 Cameros, Raquel Alvarez. Anita Valadez,  and Janet Farahmand. 

5 RECITALS 

6 2. The subject action arose out of Petitioners' allegations regarding DHCS's processing

7 of MERs that were submitted on behalf of Medi-Cal recipients who are Seniors and Persons with 

8 Disabilities and, at all times relevant to this Settlement Agreement, resided in one of the sixteen 

9 counties where enrollment in Medi-Cal managed care plans is mandatory for Seniors and Persons 

10 with Disabilities. 

11 3. In 2010, the California Legislature authorized DHCS to require Seniors and Persons

12 with Disabilities who do not have other health care coverage to be assigned as mandatory enrollees 

13 into new or existing managed health care plans to receive their Medi-Cal services. 

14 4. At all times relevant herein, Seniors and Persons with Disabilities were, and still are,

15 allowed to request, from DHCS, medical exemptions from mandatory enrollment in a managed care 

16 plan if they can demonstrate that they have a complex medical condition requiring them to continue 

17 to see their fee-for-service providers. 

18 5. At all times relevant herein, registered nurses, who are DHCS's employees, have

19 • rendered their clinical judgment to either approve MERs for medical reasons or to recommend the 

20 denial of MER.s for medical reasons; and for those MERs for which DHCS nurses have 

21 recommended a denial, lic:ensed physicians, who are also DHCS's employees, have reviewed the 

22 nurses' recommendations to deny MERs for medical reasons and have made the final clinical 

23 decision on whether to approve or deny those MERs. 

24 6. Beginning in June 2011, DHCS commenced the mandatory enrollment of Seniors and

25 Persons with Disabilities into Medi-Cal managed care plans in the sixteen California counties and 

26 has continued such mandatory enrollment through the present day. At the same time, Seniors and 

27 

28 

Persons with Disabilities began to submit MERs and DHCS denied approximately 80% of those 
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1 MERS by sending certain standards notices to these Medi-Cal beneficiaries. 

2 7. In the sn....,mer of 2012. Respondents investigated allegations by stakeholders -

3 including Petitioners' Counsel - that some Seniors and Persons with Disabilities had.received 

4 incorrect or inconsistent information from MAXIMUS, the DHCS managed care enrollment broker, 

5 regarding the MER process. 

6 8. Responding to the assertions made by Petitioners' counsel and others, DHCS

7 embarked on an audit of MAXIMUS and imposed a corrective action plan to prevent further 

8 problems with providing notice to Seniors and Persons with Disabilities regarding mandatory 

9 enrollment in Medi-Cal managed care. 

10 9. . On October 15, 2012, DHCS took action to protect Seniors and Persons with

11 Disabilities who may have received inaccurate or improper notice about mandatory enrollment in 

12 Medi-cal managed care by voluntarily implementing a process to automatically approve (for 6 

13 months) completed ME.Rs filed by Seniors and Persons with Disabilities to ensure that they continue 

14 to receive necessary servi� from their fee-for-service providers. This auto-approval process bas 

15 remained in.effect before and during the pcndency of the subject action up until April 8, 2015. 

16 10. On or about November 28, 2012, Respondents publically announced the actions take

17 to correct the problems identified by their above-mentioned investigation concerning the transition 

18 of Seniors and Persons with Disabilities. Respondents disclosed that its audit of MAXIMUS found 

19 that between March 2011 and October 2012, approximately 9,098 Seniors and Persons with 

20 Disabilities had received improper or inaccurate notice of the transition to managed care from 

21 MAXIMUS. 

22 11. On December 21, 2012, Petitioners Della Saavedra, Juan Cameras, Raquel Alvarez,

23 Anita Valadez, and  filed the subject action. 

24 12. In January 2013, to remediate the above-mentioned issues involving MAXIMUS,

25 Respondents offered all of.the impacted Seniors and Persons with Disabilities the opportunity to 

26 leave managed care and return to fee-for-service Medi-Cal. Of the impacted Seniors and Persons 

27 with Disabilities, 73% chose to stay in managed care and 27% chose to retum to fee-for-service. 

28 
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1 13. On June 18, 2013, Petitioners filed a Motion for Peremptory Writ under Code of Civ'

2 Procedure section 1094; or in the Alternative Motion for Preliminary Injunction in the subject action. 

3 The Court heard the matter on August 29, 2013, and September 5, 2013. After oral argument, the 

4 Court denied Petitioners' Motion for Peremptory Writ under Code of Civil Procedure section 1094, 

5 or in the Alternative Motion for Preliminary Injunction. A true and correct copy of that court order 

6 is attached hereto, marked as Exliibit A, and incorporated herein by reference. 

7 14. On November 4, 2013, Petitioners Della Saavedra, Juan Cameros, Raquel Alvarez,

8 Anita Valadez,   and Janet Farahmand (collectively, ·"Petitioners") filed the 

9 Second Amended Petition for Writ of Mandate, which is the operative pleading in the subject action. 

10 A true copy of the Second Amended Petition for Writ of Mandate is attached hereto, marked as 

11 Exhibit B. and incorporated herein by reference. 

12 15. On December 9, 2013, Respondents filed their Answer to the Second Amende4

13 Petition for Writ of Mandate. A true copy of Respondents' Answer to the Second Amended Petition 

14 for Writ of Mandate is attached hereto, marked as Exhibit C, and incorporated herein by reference. 

15 16. Since April 29, 2014, the Parties have stayed discovery, during which time they have

16 engaged in good faith settlement discussions to resolve the remaining issues in the subject action. 

17 17. Throughout the settlement discussions with Respondents, Petitioners' counsel have

18 participated in drafting the revisions discussed below to the HCO 7101 form, the denial notice, and 

19 the detailed medical and/or administrative reasons for denying MERs from Seniors and Persons with 

20 Disabilities. 

21 18. Respondents DHCS and DHCS' s Director have asserted and continue to assert

22 defenses to the Second Amended Petition for Writ of Mandate in the subject action, and have 

23 expressly denied and continue to deny any wrongdoing or legal liability arising out of any of the 

24 facts or conduct alleged in the subject action. 

25 

26 

27 

28 

19. The Parties desire to resolve all pending and remaining claims raised by the Second

Amended Petition for Writ of Mandate to avoid the uncertainty, time, trouble and expense of further 

litigation, and for those reasons, have entered into this Settlement Agreement. 
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1 

2 

II 

TERMS OF THE SETTLEMENT 

20. Respondents agree that the revised HCO 7101 form, which is cw-renily .in

3 production, will be used to process and determine MERs on behalf of Medi-Cal recipients who arc 

4 Seniors and Persons with Disabilities by no later than June 1, 2015. A true and correct copy of the 

5 revised HCO 7101 form is attached hereto, marked as Exhibit D, and inco:rporated herein by 

6 reference. Respondents intend to use this revised HCO 7101 form with regard to MERs on behalf of 

7 all Medi-Cal recipients and not only Seniors and Persons with Disabilities. It is understood by the 

8 Parties that the scope of the subject action and this Settlement Agreement does not cover any Medi-

9 Cal recipients beyond Seniors and Persons with Disabilities. 

IO 21. Respondents agree that the revised denial notice, when denying :MERs on behalf of

11 Seniors and Persons with Disabilities, will be used no later than June 1, 2015. A true and correct 

12 copy of the revised denial notice is attached hereto, marked as Exhibit E, and inco:rporated herein by 

13 reference. Respondents intend to use this revised denial notice when denying MERs on behalf of all 

14 Medi-Cal recipients and not only Seniors and Persons with Disabilities. n is understood by the 

Parties that the scope of the subject action and this Settlement Agreement does not cover any Medi-

16 Cal recipients beyond Seniors and Persons with Disabilities. 

17 22. Respondents will enumerate in the above-mentioned revised denial notice the medical

18 and/or adiDioistrative reasons for denying MERs from Seniors and Persons with Disabilities. 

19 Whenever more than one reason (medical or adrofoistrative) could be the basis for denying a MER, 

20 Respondents will choose the more specific reason over the more general reason as the basis for the 

21 denial. The revised denial notice will be used no later than June 1, 2015. True and correct copies of 

22 the complete revised lists of these medical and/or administrative reasons (also known as denial 

23 codes) to be used in denying MERs are attached hereto, marked respectively as Exhibits F and G, 

24 and incorporated herein by reference. Respondents intend to use these denial codes when denying 

25 MERs on behalf of all Medi-Cal recipients and not only Seniors and Persons with Disabilities. It is 

26 

27 

28 

und�tood by the Parties that the scope of the subject action and this Settlement Agreement does no 

cover any Medi-Cal recipients beyond Seniors and Persons with Disabilities. 
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1 23. It is acknowledged and agreed to by the Parties, that in the future, Respondents may

2 make revisions to improve the documents referenced in paragraphs 20, 21, and 22, above, as well as 

3 make revisions to improve any other related documents. As such, the Parties agree that the 

4 exemplars of the revised documents referenced in paragraphs 20, 21, and 22, above, and attached 

5 hereto, will likely evolve over time as the Medi-Cal program, governing law, stakeholder input, and 

6 process improvements may warrant changes to these and related documents. Nothing in this 

7 Settlement Agreement will prevent or impede Respondents' ability to make such changes to these 

8 revised or other related documents in the future. If, in the future, RespoJ:!.dents make any such 

9 changes to the documents referenced in paragraphs 20, 21, and 22, ahove, Respondents will 

10 endeavor, whenever possible, to timely apprise Petitioners and other stakeholders of proposed 

11 substantive changes. Nothing in this Settlement Agreement will prevent Petitioners from seeking 

12 judicial relief on the grounds that future changes to the exemplar documents attached to this 

13 Settlement Agreement may violate the law. 

14 24. By no later than June 1, 2015, when DHCS's Office of the Ombudsman receives

15 telephone calls or emails from Seniors and Persons with Disabilities with requests for legal 

16 assistance concerning their MERs, DHCS's Office of the Ombudsman will provide contact 

17 information for the appropriate local law offices that offer free legal assistance. A true and correct 

18 listing of those local law offices is attached hereto, marked as Exhibit H and incorporated herein by 

19 reference. However, the Parties also acknowledge and agree that DHCS may revise and update this 

20 list as necessary to remain current, accurate, and relevant 

21 25. Although not part of the Parties' settlement negotiations or this Settlement

22 Agreement, the Parties also acknowledge that Respondents are presently amending regulations 

23 governing the MER process and drafting new regulations governing the Non-Medical Exemption 

24 Process pursuant to California's Administrative Procedures Act (commencing with Government 

25 Code § 11340). Respondents intend that these amendments to the regulations will cov�r Seniors and 

26 Persons with Disabilities in the Medi-Cal waiver programs. Respondents are also in the process of 

27 issuing a Provider Bulletin. The Provider Bulletin was initially posted as a Newsflash on the DHCS 

28 
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1 website on April 10, 2015. On April 24, 2015, DHCS requested comments on the Provider Bulletin 

2 from the Me11;-Cal I\1.c:"!ag-.,d Ca..--e Advisory C---roup to be considered before the Provider Bulletin is 

3 posted on the DHCS Provider Bulletin website. Additionally, Respondents will notify the 

4 appropriate policy and fiscal committees of the Legislature of its intent to issue the Provider Bulletin 

5 at least 5-days in advance of its issuan�e. Respondents intend to issue the final Provider Bulletin no 

6 later than June 1, 2015, advising that Seniors and Persons with Disabilities who currently receive 

7 Medi-Cal waiver program services are no longer required to disenroll from a Medi-Cal Managed 

8 Care Plan to remain in a Medi-Cal waiver program. The Provider Bulletin will further advise that 

9 Seniors and Persons with Disabilities must file a request for a temporary medical exemption from 

10 enrollment in Medi-Cal managed care with the revised HCO 7101 form (Exhibit D) if they wish to 

11 continue treatment foF a complex medical condition with a fee-for-service provider. In the 

12 meantime, Respondents have initiated the process of sending the standard 45-day notice to all 

13 Seniors and Persons with Disabilities whose MERs were or are automatically approved, informing 

14 them that they will have to submit a new MER on the revised HCO 7101 form if they wish to remain 

15 in fee-for-service Medi-Cal. 

16 26. The Parties acknowledge that as of June 27. 2013. that DHCS•s Office of

17 Ombudsman has changed and ceased the following activities: (a) advocating on DHCS's behalf in_ 

18 disputes between Medi-Cal recipients and DHCS involving MERs; (b) preparing statements of 

19 positions onDHCS's behalf in hearings involving the denial or termination oflvIBRs; (c) overruling 

20 decisions by adm]nistrative law judges that Medi-Cal recipients would either remain in or be 

21 returned to fee-for-service Medi-Cal until the hearing decision was issued; (d) serving as the 

22 presiding officer in deciding whether to grant or deny rehearing requests from Medi-Cal recipients 

23 after the administrative law judge has denied their l\IBRs; and (e) denying these rehearing requests 

24 from Medi-Cal recipients without explaining the facts and law to justify the decision. Respondents 

25 shall continue to ensure that DHCS's Office of Ombudsman does not engage in any of the above-

26 mentioned activities. 

27 

28 

27. PetitioneIS are currently exempt from enrollment in Medi-Cal managed care through
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1 June 30, 2015. Respondents agree to continue the MERs for Petitioners Della Saavedra, Juan 

2 Cameros, Raquel Alvarez, Azutui Char.khchyan, and Janet Farahmand through and including 

3 December 31, 2015, unless any of these individuals otherwise indicates that he or she no longer 

4 • wants to be exempt from enrollment in Medi-Cal managed care. At the end of this additional six-

5 month period, Ms. Saavedra. Mr. Cameros, Ms. Alvarez, Ms.  and/or Ms. Farahmand, 

6 may submit a request to extend their :MERs, or initiate a new MER, pursuant to the same criteria and 

7 procedures as the MERs for other Medi-Cal recipients. 

8 28. The Parties further agree that as part of the final settlement of this matter,

9 Respondents will compensate Petitioners' Counsel in the amount of $475,000 as an all-inclusive su 

LO to fully address and resolve any and all claims for attorneys' fees and costs, including expert costs, 

11 retrospectively or prospectively for the duration of court jurisdiction for this Settlement Agreement 

12 that Petitioners may contend they would be entitled to, were Petitioners to pursue a formal motion 

13 for an award of attorneys' fees and costs, including expert costs, in this matter. Respondents will 

14 make this payment to Petitioners' Counsel by October 31, 2015, in which case no interest will accru 

15 on the attorneys' fees and costs sum; if payment is made after October 31, 2015, interest shall accrue 

16 at the rate of 7% per annum on any outstanding balance. of the fees and costs due to Petitioners unde 

17 this Settlement Agreement 

18 29. The Court will retain Jurisdiction over this Settlement Agreement for eighteen (18)

19 months after the date the Settlement Agreement is fully executed by the Parties, at which time the 

20 Court's jurisdiction will expire. The Parties agree that this expiration of court jurisdiction shall not 

21 be extended, for any reason, beyond the 18-month period following execution of the Settlement 

22 Agreement. The Parties also agree that no provision of the Settlement Agreement will be 

23 enforceable beyond the 18-month period following execution of the Settlement Agreement, and the 

24 // 

25 II 

26 II 

21 II 

28 // 
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1 Parties- will not seek to enfor�e any provision of the Settlement Agreement beyond the 18-month 

2 period following execution of the Setfiement Agreement. At the end of the 18-month period, 

3 Petitioners shall fully dismiss the subject action, with prejudice. 

4 

5 
Dated: May

_, 
2015 

6 

Dated: May
_, 

2015 

9 

10 Dated: May_, 2015
11 

12 

13 

14 Dated: May
_, 

2015 

15 

16 

17 Dated: May b.., 2015 

18 

19 

20 Dated: May
_, 

2015 

21 

22 

23 

24 

25 

26 

27 

28 
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PETITIONER DELLA SAAVEDRA 

PETITIONER JUAN CAMEROS 

PETITIONER RAQUEL ALVAREZ BY HER 
MOTHER AND GUARDIAN AD LITEM 
RAQUEL MARTELL 

PETITIOl�'"ER  BY 
HER GUARDIAN AD LITEM  

 

SARAH CATHERINE BROOKS 
CHIEF OF THE MEDI-CAL QUALITY 
AND MONITORING BRANCH, ON BEHALF 
OF RESPONDENT THE CALIFORNIA 
DEPARTMENT OF HEALTH CARE 
SERVICES 

JOINT SETTLEMENT AGREEMENT 



. - ·-• '--.--- • 
. . . 

. . 

1 Parti?s will not seek to enfo� any provision of the Settlement Agreement beyond the 18-m_onth 

2 period following execution of the Settlement �greement. At the end of tho 18�month period, 

3 Petitionors shall fully dismiss the sub ject action, with projudice. 

4 

5 

6 

·7 

� 

·10 

11 

·12 

13 

14 

15 

16 

17 

.18 

19 

20 

21 
22 

23 
24 

25 

26 
-·-- ·- --· 

27 

28 

·Dated: May_, 2015 

Dated: May_, 201S 

Dated: ;May _, 2015 

Dated: May_, 2015 

Dated: May-,-, 2015 

D_ated: May rl, 2015 

PETITIONER DELLA SA A VBDRA 

PE'ITTIONER JUAN CAMEROS 

PB'ITTIONER RAQUEL AL V ARBZ BY HER 
MOTHER ANP GUARDIAN AD LITBM 
RAQUEL MAR.TELL 

PETIDONER N l3Y 
HER GUARDIAN AD LITBM  

 

PETITIO� JANET FARAHMA.ND 

SARAIJ CATHERINE BROOKS 
ClllEF OF THE MEDI-CAL QUALITY 
AND MONITORING BRANCH, ON BEHALF 
OF RESPONDENT THE CALIFORNIA 
DEPARTM

B
NT OFEBALTH CARE 

SERVICES 

, . 
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1 APPROVED AS TO FORM; 

2 Dated: May �2015 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25' 

26 

Dated: May�2015 

LEGAL AID FOUNDATION OF LOS ANGELES 
WESTERN CENTER.ON LAW & POVERTY 
NATIONAL HEALTH LAW PROGRAM 

Br�;xv 
A:::: Petitioners

KAMALA D. HARRIS 
Attorney General of California 
LBSLIB P. McBLROY 
Supervising Deputy Attorney Gen�ral 
JANET B. BURNS 
Deputy Attorney General 
S. PAUL BRUGUERA
Deputy Attorney General

By /l�t-� 

Attorneys for Respondents 

---------· --··- ---- -·- -- ·---·---··--·------ ··---- ·---· - --· -·--- --·-·---··---·--·-·-··-·-- --· ···- --·-·- ---· 
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2 

3 

ORDER 

IT IS HEREBY ORDERED that the Court will retain jurisdiction over this Settlement 

Agreement for eighteen (18) months after the date the Settlement Agreement is fully executed by the 

4 Parties, at which time the Court's jurisdiction will expire. The Parties agree that this expiration of 

5 court jurisdiction shall not be extended, for any reason, beyond the 18-month period following 

6 execution of the Settlement Agreement. The Parties also agree that no provision of the Settlement 

7 Agreement will be enforceable beyond the 18-month period following execution of the Settlement 

8 Agreement, and the Parties will not seek to enforce any provision of the Settlement Agreement 

9 beyond the 18-month period following execution·of the Settlement Agreement. At the end of the 18-

10 month period, Petitioners shall fully dismiss the subject action, with prejudice. 

11 

12 

13 Dated: May _, 2015 
TiiE I:IONORABLE JAMES c: CHALFANT 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Della Saavedra, et al v. Toby Dou,g!M, 
Director of CDHS. et al. 
BS 140896 

Tentative decision on (1) motion for 
judgment: denied; (2) motion for 
preliminary injunction: denied 

Petitioners Della Saavedra ("Saavedra"). Juan Cameras ("Cameros-;). Anita Valadez 
rev aladez"), Raquel Alvarez C UA!varer'), Amtui Charlchohyan C1Cbarkbchyan11

), and Janet 
Farahmand C'Farahmand") ( collectively "Petitioners") mqve for judgment under CCP section 
1094 on tho first and second causes of action in the Fiist Amended Petition ("FAP") 1 or, in the 
altemative, a preliminaxy inju:nction. 

The court has read and co�ed the movirigpapers, oppositi.�2 and reply, and renders 
the following tentatrve decision. 

A. S,tatement of the Case
Petitioners commenced this proce.e.ding against the Department of Health Care Se:vices

("DHCS" or'fhe "Departm.ent'i and its Director, Toby Douglas. on December 21, 2012. 
Petitioners are six Medi.cal bencmclaries who for years'hsve received care for their 

complex medical conditions from ftco-for-servicc providers: Until rcccntly, these Medi-Cal 
ben�ciarles Weie able to obtain necessary specialty care on an ongoing and cocmlina:ted manner 
from physicians who treated them on� fee,.foNcrviee basis. Petitioners allege that, beginning in 
June 2011, more tban 240,000 Seniors and Persons with Disabilities ("SPDs") in Los Angeles 
and fifteen other Califomia counties have no longer been allowcd to receive medical care on a. 
fee-for-service basis and mstead been involuntarily enrolled in Medi-Cal managed care plms that 

• ofllm are ID-equipped to meet all of their complicated medical needs and unwilling to provide the
gpecialty care and niedioations they need.

Accordmg to Petitioners� state law provides that Medi-Ou beneficiaries arc entitled to
rcmam in Me4i-Cel on a fee-for-service basis when (1) they are receiving u:eatment for "complex
medical condmons" from fee-for-service providers, (2) their providers do not belong to 81.lY
Medi-Cal managed care plans, and (3) the beneficiaries make timely requn 10 be exempt from
involllD.tazy enrollment in Medi..cal managed care. Welfare & Institutions Code CW &r")
§14182(b)(1S); 22 CCR §53887, Petltionemall�etbatRcspondentDHCS has exceeded tbe
scope of the relevant statute and regulations by imposmg additional criteria for approving Medi.­
Cal beneficiaries' requests to be exempt from enrollment in managed care by requiring proof that
beneficiaries will also suffer "d.el�ous medical effects" if placed in managed care and by
eliminating altogether the exemption for beneficiaries who are m. mirsing home care. According

1Atthe September 5, 2013 hearing, Petitioners• co1JD.Sel stated that the third cause of 
aotion, which coneems the Department's notices and refusal to permit a beneficiary to remain in 
fee-for-service, should not have been included in the motion. 

1The Department applied for an order sealing its declarations. The application was not 
well taken as it was ovcrbroad, and it is hereby denied. The court directed the clerk to inform 1he 
D�artment's counsel that it intended to deny the application for sealing, and gave counsel the 
option of withdra.wing oz unsealing the evidence. The Department chose to unseal, end the 
declamtions have been considered. 
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to Pcl:itioncrs, DHCS has adopted these new requirements, and others, without giving any notice 
to the pnblic or holding a hearin& in violation of the Administrative Procedures Act C' AP N"). 
Govt. Code § 11340 st s�q. 

Petitioners. med the F AP on March 20, 2013, assertmg causes of action for, tntBr alia, (1) 
violations ofW&Iseotion 14182(b)(1S) and 22 CCRsectiOI1 S3887 with regard to appl:ymg'thc 
proper standards in deciding wheth-'1' to grant MBRs submitted by SPDs; and (2) violations of the 
AP A with regard to applying and enforeiDg "undorground iegulations'1 concemlng the 
"deleterious offi:cts" standard and other requirements that have not been adopted in aocordance 
with the AP A and were not even put into writing until July 2012. 

The FA'P asserts five other causes of action not at issue in the insta:at mo� including 
four claims for traditional. rnandamw and a claim in which Petitioner Cbmkbcb.yan seeks 
edminJstrat:ive mandamus ftom the decision of an administrative law judge \ A(J") denying her 
request for a. medical exemption. 

On July 8, 20�3, the parties antared into a stipulation COIWem.Ulg the ]landllng af 
confidential infomudiOll. Tho proposed protective order was signed by the court on July.Jo. 
2013 and filed on July 11, 2013. 

B. Standard ofRmew
A party may seek to set aside an agency decision by petitioning for either a wrlt of 

administrative mandamus (CCP §1094.5) or of traditional mandsnnul. CCP §1085. A petition 
f.or traditional mandamus is appropriate in all actions "to compel the performance of an act which 
the law specially enjoins as a duty xcsulting from an office, trost, or statim) .... " CCP § 1085. 

A traditional writ of mandate un� CCP section 108S is the method of· compdling the 
perfomiance of a legal, ministerlal·dnty. Pomona Police Offi,qg' As,an y. City of Pomon1, 
(1997) 58 Cal.App.4th 578, 583-84. Generally, mandamus will lie when (1) there is no plain, 
speedy, mid adequate alternative remedy, (2) the respondent has a duty to perform, and (3) the 
petitioner has a clear and bcme:ficial tight to ;pmfonnanoe. u Id.. at 584 QntcrnsJ oltatiOllS omitted). 
Whether a sta.tilte imposes a miDisterla1 duty for 'Wbic}I rn8Jldamus is available, or a mette 
obligation to perfOIIII. a discretioDBzy function, is 11, question of statutoty inteipretation. AmS. 
Heajflu;am Foundation v. Los Angeles County Im,pt. of Public Health. (2011) 197 Cal.App.4th 
693,701. 

Where e. duty is not :minister:ial and the agency has diacrction, mBDdaun"J relief is 
una.vailable unless the petitioner can demonstrate an abuse of tbat discretion. Mandamus will not 
lie to compel the exeicise of a public agenay's diactetion in a. particular manner. American 
Fedenmon of Stam County and Munioi;pat Employees v. Met;ro;politan Wu District of 
Southam, Califomi� (2005) 126.CalApp,41:b.247, 261, his available to compel an agency to 
exercise discretion where it has not done so (l.os Angles County BmP],o.yees Aqp v. Coµnty of 
Los Anaeles, (1973) 33 Cal.App.3d 1, 8), and to correct an abuse of discretion actually exeteised. 
�ares y. Newton, (1966) 64 Ca1.2d 365, 370-71. In making this determination, the oourt mey 
not substitute its judgment fortbat of the agency, whose decision must be uphcldifmaonable 
minds ·may di� as to its wisdom. Id. at 371. An agency decision is an. abuse of discretion 
only if it iB ••arbitraiy, capricious, entirely l.acldng in evident:l.azy support, 1llllawfL1l.. or 
procedutally unfair." Kahn y. Los AniQJes City Bmployees' Retirement System, (2010) 187 
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Cal.App.4th. 98, 106. A writ will lie where the agency's discretion can be exercised only in one 
way. Hurtado v. Superior Qomt, (1974) 11 Cal.3d 574, 579. 

No adnrlnistrattve record is required for 'traditional mandamus to compel pcnormance of 
a ministe.rial duty or as an abuse of discretion. 

c. Governmg Law
1. '\Y&I Section 14182
Medi-Cal is California's enactment of the federal program for Medicaid, a health care for

the poor. See 42 U.S.C. §1396. The Medi-Cel program provides health care coverage to 
beneficiaries on either a fee..for�service or managed care basis.3 W&I §14-016.S(b). 

Since 2010, and hi furtherance of California's Bridge to Refonn Demonstration Project/ 
the Legislature authorized DHCS to require "seniors and persons with disabilities who do not 
have other health care coverage to bo assigned as mandatory enrollees into new or existing 
D111t1B.ged care health plans."" W&I §14182(a), Whm DHCS requires management care 
emollment, it shall not terminate an cm-ollee•s access to fee-for.service Medical-Cal until the 
enrollee has been assigned. to a managed care health plan. Jlru1. The purpose of managed cme 
programs is to "reduce costs, prevent mmecessary utilization, reduce inappropriate utilization, 
and 8$01'8 adequate accesa to quality care for Medicaid recipients." Life care Centers of
Amerlcay. Cal Q_ptima (2005) 133 Cal.App.4th 11691 1174.

In exercising its autb.orify' to require SPDs on Medi-Cal to have managed care, DHCS is 
required to ensure that managed care plans provide for a. continuity of care by permittmg fee--for­
service providms who have an ongoing relationship with a now managed care member to 
cominue that relatiomhlp for up to 12 months if the provider will accept Medi-Cal rates and have 
no quality of care issues (W&I §14182(b)(l3)

1 
(14)). Thfl Department must "[e]murethatthe 

[MERs] c.ri� applied in co-unti� operating under� 4 .1 (comm�cmg with Section 
53800) or Chapter 4.5 (commencing with Section 53900) of Subdivision 1 of Division 3 ofTitle 
22 of the Califomia Code of Regulations are applied to seniors and pemons with disabilities 
served wderthis section." {W&l §14182(b)(15)). 

W-11h regatd to mle>-making generally, the Administrative Procedmes Act ,:•AP A '7) 
provides 1hat "[n)o state agency shall issue, utilize, enforce, or attempt to cmforce any gaideline, 

3 Under fee..for--service, the Medi-Cal beneficiary gets care from any provider(s) willing 
to treat the beneficiary and accept reimbursement from DHCS at a set amount for the services 
provided. W&I §14016.S(bXl). With managed caze. DHCS confracts wi1hplans to provide 
health care to Medi�Cal beneficiaries. W &I §14204. The plans are reimbuised on a capitated 
basis - a predetermined amount per person, regardless of the number of services provided to a 
particular person. W&I §14301(a). 

4Scction 1115 of the Social Security Act (42 U.S.C. §1315) gives the Secretazy of Health 
and Human Services autborlty to approve ex:perimen� pilot. or dem�on projects that 
promote the objectives of the Medicaid program. California's project is 1he "Bridge to Reform 
Demonstration." California received a Medicaid Demonstration Waiver ("Demonstration Project 
Waiver") for its project from the federal govemment. 
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crlterio:14 �ulle1i:n, manuz.1, instructi� orde.r, standard of general application, or other rule, which 
is a regulation as defined in Section 11342.600, tlllless the guideline, criterion, bulletin. manual, 
iDstruction, order, standard of general applicaticm, or olher rule has been adopted as a :regtllation 
and filed with the Secretary of State pursmmt to tbis chapter.'" Govt. Code §11340.S(a). 

Notw:i1hstandmg the M A's provisions, DHCS may Implement, interpret, or make 
specific [W&I section 14182] and any applicable fsder"cJ. waiVOJ."B and state plan �d:aumi:s by 
mcllllS of all-county letters, plan letters, plan or provider bulletlns, or similar jnstrUctions, without 
taking regulatory action. Prior to issuing any letter or similar instrument authorlz� pursuant to 
this section, the dcpattment shall no1ify and co.osult wi"th stabholdcis, including advocates, 
providem, and beneficiaries ...... W&J. §14182(k) 

In the event of a. conflict between the Special Teons and Comlitiom of the Demonstration 
Projeot and arr/ provision of fhis part. the Sepoial Terms end Conditions \shaI1 control. W&I 
§14182(i:p.).

:z. Section 5388'.Z 
AP. relevant to Los Angeles County, 22 CCR sections 53800 et s,q. set forth the 

regulations that apply to geographical l1'Jgions designated by DHCS to health cue services to 
eligible Medi-Cal bencficiarles through no moxe than two prepaid health plans. 

•DHCS must mail an enrollment farm and plan information to ea.oh eligi'ble beneficiaxy,
which must include instructions QJl how to enroll in a plan and how to request an ex.emption for 
either medical or non-medical reasons. 22 CCR §53882. After receiving 1bis notice, • 
beneficiaries have 30 days to either choose a macag-ed care plan or file for a medical exemption 
request (''MER'». If they do .o.eitberJ they axe dafau1ted into managed 08le. 22 CCR. §S3883. 

In effect since 2000, 22 CCR section 53887 ("'scctlon S3887j sets forth the critmia for a 
t.emporuy MER from managed can, plan enrollment� "An eJiai"blc beneficimy ... who satisfies 
11,,e requirements in (Jf or (2) below, may teqUeBt fee--fowe:rvice Medi-Cal for up to 12 montbs 
as an altemativc to plan. enro11mcnt by submitting a request for ax.emption from plan enrollment 
to the Health Care Options Program .... " §53887(a). 

A MER ma.y be gnm.tcd for continuity of care for a complex medical condition w1th a. fee­
for-servico provider: "An eligible benefioimy who is receiving fee-for-service Medi-cal 
treatmmt or services fur a comple:it medical condition. from a physician, a ccrtifii,d :mne 
midwife, or a licensed midwife who is participating in the Medi-Cal program but is not a 
contracting provider of either plan in the eligible beneficiary's county of residence, may request a 
medical exemption to contmue ti»for-service Medi-Cal for purposes of continuity of care." 
§53887(a)(2).

"For pmposes of [seotion 53887], conditions meeting the crit'erla for a. complex medical 
oonditio.n in.olude, and ere similar to, the fo� (1) an eligible beneficiary i3 pregnant; (2) an 
eligible beneficiary is under evaluation for the need for an organ transplant; has becm approved 
for and is a-waning an organ traJJSplant; or has :received a transplant and is C111T-ently eitbu 
immediately post�c or exhibiting s.igmficant medical problems rel.ated to the �lant 
... ; (3) � eligible beneficlsey is receiving chronio renal dialysis treatmem; ( 4) .an eligible 

'Requirement (1) concerns Native Amerloans and is not at is-sue. 
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benaficiaiy has tested positive for HIV or has received a diagnosis of acquired itnmune 
dcficicmcy syndrome (AIDS); (5) an eligible beneficiary has been diagnosed with cancer and is 
CU1Iently receiving chemotherapy or radiation therapy or another oourse of accepted therapy for 
cancer that will contimie for up to 12 months or has been approved for such therapy; (6) an 
eligJ."ble"beneficiary has been approved for a major surgical procedure by the Medi-Cal fee-for­
sm-vice program and is awaiting surgery or is bnmediately post-operative; (7) an eligi"ble 
beneficiary has a complex neurological disorder, such as multiple.sclerosis. a complex 
hematological disorder, such as hemophilia or sickle cell diseases, or a complex arw/or 
progressive disorder not covered in 1 through 6 above, such as cardiomyopathy or amyotrophie 
latecal sclerosis, � requires ongoing medical supervision and/or has been approved for or is 
receiving oomplex medical treatment for the disorder, the administration of wbioh. cannot be 
inteaupted; and (8) an eligibl& beneficiary is enrolled in a Medi-Cal waiver program that allows 
the individual to receive sub--acute, acute, int.ttmediate or skilled nursing oaie at.home rather than 
in a sub-aaute care faollity, an acute care hospital, an intermediate care facility or a skilled 
nursing faoility,11 §53887(a)(l)(A). 

A MER based on complex medical condition msy be denied in cortain circumstances 
where plan provider services were available: "A request for exemption from plan enrollment 
based on complex. medical conditions shall not be approved for an eligible btme:fioiary who has: 
1. Been a member of either plan on a combined basis for more than 90 calendar days, 2. A
current Medi-Cal provider who is contracting with either plan, or 3. Began or was scheduled to
begin treatment after the date of plan enrollment." §53887(a)(2.)(B),

Tho duration of the MER is limited: "Except for pregnancy, any eligible beneficiary 
granted a medical exemption from plan enrollment shall temJlin with the fee-for-service provider 
ooly UJitil the medical condition has stabilized to a level that would enable the individual to 
change physioillllS and begin receiving CBte from a plan provider without deleterlous medical 
effects, as detcrmin.ed by a benefi.oiary9s treating physician in the Medi-Cal fee-for-service 
program, up to 12 months from the date the medical exemption is first approved by the Health. 
Care Options Program. A beneficiary gramed a medical exemp1ion due to pregnancy may remain 
with the fee-for -service Medi--Cal provider through delivery and the end of the month in which 
90 days post-partum occutS. 

A MER based on complex medical condition must be requested on the "request for 
Medical Exemption from Plan Enrollment" form EHCO Form 7101> June 2000) available from 
1be Health CA.re Options Program. §S3887(b). 

A MBR based on a benc.ficiaryts enrollment in a Medi-Cal waiver program 
(§5:3887(a)(2XA)8) shall ba requested on the "Request for Non-Medical &emption from Plan
Bmollme.nt" form (HCO fonn 1102; October 2000), available from the Health Care Options
Program. Jbid.

DHCS may evaluate the bona £ides of a MER at any time: "The Health Care Options 
Program, as authorized by the department, shall approve each [MBR] that meets the reg_uiremems 
of this section. At anytime, the department may, �its discretion, verify1he complexity, validity, 
and statas of the modical condition and treatm<;lt plan. and verify that ihc provider is not 
contracted or oth.cIWise affiliated with a plan. The Health Care Options Program, u authorized 
by the depe.rtme:o.t., or� department may deny a request for ex.emption from plan emollmen:t or 
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:revoke. an approved request for exempti.Oll if a provider fails to fully cooperate Vlifb. this 
verification.., §53887(e). 

Approval of:MBR.s is subject U> the same processing times and effective dates as "the 
prooes¢ng of mirollmmt and diseorollmcm requests set forth m.22 CCR seotion 53889. 
§53887(d). Thus, DHCS must proc=ss MERS within two worJdDg days and notify beneficiaries
in writing of approval ar disapproval within seven worldDg days. 22 CCR 53889(e)1 (g).

DHCS or the Health Care Options Program may revoke a MER at any time if DHCS 
determines taht the approval was based on false or misleading mfotmation. the medical condition 
was not qompl� 'lroatmellt has been completed, or the :requestmg provider is not providing 
services to the beneficiary. §53887(e). 

D. Statemexrt ofJi'acts6
l. Exemption ftQ1n Ma,;nyed Care
Under federal Medicaid law� a Medi-Cal be.neiioiary generally has the right to choose

between providers of health care, including fee-for-service and maoaged care. 'The federal 
govcrmncnt can waive that dght to choose, however. It has done so for some Medi-Cal 
beneficiary populatio� and bene:fiaiarles in those populations are requirod· to recelvc thmr 
benefits through managed care unless exempted.' 

Section 53 887, amended in 2000, is the principal DHCS xegulation goveming medical 

�e court has ruled on Petitioners' wrlttra objections, wrongly filed as '�cmse of 
Petitioners to Respondents• ObjectiOllS to Petitioners' Bvidemce,,, by placing "0" for "overruled" 
and "S" fm 11sustained11 next t� the objectiOD. intcrlineating the.original evidence whore an 
objection was sustained. All of the objections to the Declaration of Sarah Catherine Brooks was 
overruled because tho declaration intm,prets thD UDderlying records. While the :records lhould be 
in evidmce, they do DDt "speak for themselves" and require bmrpretation. 

Petitioners ask tho court to judicially nalice two dooaments: (1) a Novembar 21 2010 
:public mmouncement letter from DHCS' director, and (2) the fedexa1. goverrrrnent's Special 
Teims end Conditions for1he Demonstrafion Project Waiver, Both requests ere gran1ed. Ev. 
Code §4S2(c), 

The court also has ruled on. the Department's more than 240 written objections by placing 
00" for "overruled" and "S" for 14sustained11 next to the objection. The vast majority of 
objections :fail to quote the evidence (see CRC 3.1354(b)) end the court has no obligation to sift 
through the evidence to look for objected to mateciaJ Therefore, v,:ry few objeotiODB we.xe 
sustained. 'The Depactment al.so pm:ports to object1o argument in Pctiuoncm' reply brl.� end 
this also is improper. Objectio-ns may o:oly be made 'kl evidence, not argument. 

The Department asks the court to judi.ciaUy nonce •two documents: (1) the regulation 
package for title 22· section 53 8TI entitled "r-wo:,Plan Model EJJrollment'Disenrollmcmt;" and (2) 
excerpts ftom the Califomia Bridge to Reform Dem.onstration,, amended on varioua � The 
request is granted. Bv. Code §452(c). 

"Petiti.on.ers' counsel made those :represe.ntaticms aboat fede.ral Medicaid law at the 
September S hearlD.i, 
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exemptions from managed csre. Pursuant to this regulation, a Medi-Cal beneficiary in a 
population required to enroll in managed care who bad serious medical conditions could apply 
for a MER to avoid disruption in their medical care caused by 'the transfer from feo-for-service to 
managed care until such time as the beneficiary has completed treatment or could safely be 
transitioned to managed care. 

In coajunction with section 53887, in 2000 DHCS introduced HCO Forms· 7101 and 7102 
for beneficiaries to request a medical exemption. Fann 7101 contains all the necessary prompts 
and instructions for a beneficiary to request an exemption on 1be basis of a complex medical 
condition. Form 7102, in part, was for beneficiaries seeking a medioal exemption because -they 
arc enrolled in a Medi-Cal waivc.t program allowing the beneficimy to receive nursing care at 
home rather than as an in-patient in a hospital or Il1l1'Sing home facility ("home waiver'' or 
"nursing waiver"). The home waiver exemption included four Medi-Cal Waiver programs: 
AIDS Waiver, Model Waiver, In-Home Medical Care Waiver, and Skilled Nursing Facility 
Waiver.1 

2. The Policy Choice to Include SPDs in Manaaed Cate
In November 2010, California. obtained federal approval of the Demonstration Project

Waiver for the mandatory en:rollimmt of Medi� Seniors and Persons with Disabilities 
("SPDs") from feo..foHervice to managed care plans. In exchange, California committed to 
develop and implemtmt specific standards to protect SPDs, includmg MERs for recipients with 
complex medical conditions receiving fee-for-service care, continuity of care for recipients 
enrolled in managed care, adequme notice of any changes, and rights. to appeal 

In JllllC 2011, DHCS began the mandatory transition of SPDs from fee..for--smvico 
Medi-Cal to managed careplima. California's deaision to rely upon managed� plans 1o 
organize care for Medi-Cal's SPDs was consistent with national trends in the Medicaid program. 
States are increasingly requiring people with disabilities to cmo1l in manage.d care programs. By 
2010, all but three states had Medicaid managed care programs, and participation in a managed 
care plan was mandatory-for at least some Medicaid enrollees in ��tbrcc states. 

a. The Beneffn ofMana:ed Care
The Department peroeives a number of benefits in managed ceIC for Medi-Cal SPDs,

including the benefit of care coordination for the SPD population, which has complex care needs. 
Better coordination can yield improvement in cate and outcomes. 

SPDs, 'With their reliance upon multiple specialists to treat their varied conditions, ere at 
particular risk ofrecei'Ving duplicative, unnecessary. and sometimes dangm,usly con1radictory 
care. The cbaractuistios of the SPD population make them especially at risk for poor care. 
Nationally, approximately twenty peteent of SPDs are eligible due to an intellectual disability 
and 1birty-six percent have a primary diago.osis of mental illness. Unless enrollees have a family 
member or o1her advocate who can manage their care, they are subject to the :potential of 
fragmented, unorganized oare. 

�orm 7102 remained the same from 2000 until May 2012, when the nursing home 
waiver exemption was deleted. See infra. 
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Managed care requires the engagement of all of a patiem's direct care :providers, a care 
coordinator with knowledge of the patient's social context and awareness of available social 
supports, &nd the patient him or herself or 1he patient's personal representative. Effective care 
coordmated requhes knowledge of all existing care plans, prescribed medications, and a. 
comprehensive medical record. In a fee.for-service onvirommmt, each health care provider 
generally oply has ao� to information related to the patient's interaction with that one provider 
and mmt rely upon the patient him or herself for infoIDJ.ation on medications, treatments, or 
diagnostic information related to another provider. This incomplete picture of the patimt's 
circumstanees presents a barrier to care coordination. 

Capitated managed care plans have the ability and strong incentive 1X> make appropriate 
investments in care coordination. The primary source of financial savings from mmmged care is 
a teducti.on in instituucmal � (pm:ti.ouliirly hospital care) and reductions in prescription drug 
spending. 

Managed care also can help develop accountability for c:mrollcc access to care and care 
quality. Quality of care in fee-ibr--service is mffloult to measure, in part because each patient 
encounter with the health care system is an indepmidcnt episode viewed outside of the OODtext of 
the patient's broader needs. 

Managed oare further can improve program cfB.cicmcy, obtain budget predictability, and 
gene:ram cost savings. When the stat8 determines 1he budget far M.edi-Cal hi a fee-for-service 
payment cnvironm� it mces uncertainty because the service utilimtion of the enrollee 
population can be emrnared, but not known in advance. In a capitation payment environment, 
the oD1y tmcarlainty is the number of enrollees_ because the cost per enrollee is known :in 
advance. 

Apart from the perceived benefits, Califomia wants tc reallocate tts Medi-Cal :rosomces, 
The federal Demomtration Project Waive'r inoiudes a rcquin,mm)t of ovm.11 budget noutrality fox 
the federal govAJ"Drncut, meaning that the federal govemmeut will not spemd more to support the 
Medi-Cal program than it would have in the absence of the waiver. Califomla wants to .,end its 
Medi..caJ. funds on populations other than SPDs, and savings from this population's care is an 
im:Porfant part of the state's ovei:all policy. If 1he highest need patients remain in fee-fur-service 
Medi-Cal, the state and Medi-Cal enrollees will ·fail to realize the benefl1s that C8ll be obtained 
through care coordination. For all these reasons. Califorma det\ided to move SPDs into managed 
cate. 

b. Tbe Nepttyes of Mgnapd Cm
Petitionms dispute the benefits of this public policy choice of moving Medi-Cal SPDs

into managed care. They ptcsenl evidence :from Venice Family Clinio, which descnoes the 
massive, involuntarytraosfer of SPDs as a "b:avesty"' and a "'tragic sbsmc" where 11[a]ll too ofteD, 
these frail individuals went from receiving comprehensive health care at 1he same faoility, such 
as UCLA Medical Cent.er, to receiving disjointed health care dispersed ovct Los ADgcl.cs 
Comity." Venice Family Clinfo atrllggled to absorb the "deluge'' of2,400 additional patlcmts, 
many of whom presented with a "much higher level of acuity'' than th=ir typiosl pa.ti.cm.ts, and 
often came to the clinic with no medical records. This community clinic "did the best" it could 
to provide prlmaxy care to patients 'With such scci.ous medical conditions as met:asta'lic breast 
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cancer, kidney :firllme, cercbra1 palsy and end stage cardiomyopathy, but often experienced 
difficulties in securing specialty care for these patients from the managed care plans. 

·Petitioners present anecdotal evidence that OllC PetitiOller, Della Saavedra, was forced
into managed care and, as a result, a recommonded MRI to diagnose the extent of her multiple 
myeloma was delayed two months. Another Medi..Cal recipient who cannot walk due to juvemle 
onset rheumatoid arthritis was unable to receive a scheduled surgery to enable her to transfer
from bed to hair. was denied access to a specialist. and eventually was forced to the emergency 
room end hospitalization. 

·c. The Polley Choice Ha, Eem Made
�verthe meritB oftbe policytnmsitioning SPDs to managed care, the Legislature has

made that decision. The court does not set polioy, md its personal view is :i:aelevant. To date, 
504,836 SPDs have been moved from feo-for--service Medi-Cal to managed care. 

3. ]'he MER Procw
. The intent of a MBR is to provide continuity of cue with a fee,,forMservice provider when 

a benofioiary is in the midst of treatment for a complex oondition. An SPD who is enrolled into a 
managed cate plan. can contm:ue to see his or hc,r fec..forMse:rvice doctor for up to 12 mombs if his 
or her doctor agreed to wmk with the plan, accept plan payments. and had no quality of care 
issues. See W/Jif. §14182(b)(13), (14). In addition. an SPD who suffers from a complex medical 
condition and C8Illl0t safely change providers is permitted to file a MER, which; ff granted, will 
permit bim or her to romain with his or her feeMfor-service provider until it "W8S safe to move him 
or her to a managed care plan. See W &I § l 4182(b)(15). A M'ER. is omy approved until a 
beneficiary's medical condition has stabilized to a level that would enable them to change 
• p� Bild begin rec&ivmg carii from a plan provider without deleterious med.foal effects, or a
maxttnum of 12 months.

DHCS processes the MERs through its Health Care Options program {"HCO"), with
fhe assistance of its earollm.cnt broker, MAXIMUS, a prlvate corporation. Once DHCS receives
a completed :MER, :fust MAXIMUS and then DHCS staff reviews and verifies the infOID'.lation in
that MBR to detennine (1) if the beneficiary has a complex or high-risk medical condition. (2)
that requires continuity of� and (3) is treated by a fec.for!'Service MediMCal physician who is
not contracted with any of the available Medi-Cal managed care health plans.

Maxim.us and DHCS staff review the MER to make sure that it is complete end that the
beneficiary's physician is not affiliated with any of the lll8DB.ged care plans available to the
bcneflciazy. If the MER is complete. DHCS medical·personnel review the MER to determine if
the beneficiary has a complex medical condition that justifies the beneficiary receiving continued
care from hi3 or her Qisting fc»-for-service Medi-Cal physician rather than being transferred to a
managed care phm. Fifteen doctors and nurses at DHCS review MBRs. Any of them can grant a
MER. but only a doctor can deny aMER.

3. Dentals of MERB on New Grounds
Beginning in the Spring 2011, DHCS has denied MERs on the ground that beneficiaries' 

treating physicians have not provided documentation showing that the beneficiaries' medical 
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conditicms are so unmable that they cannot be tnmsfeired without ,cdeleterioas effects" to 
managed care provide.ts with the same special1ie11 as the fee-for-service medical'providcm. The 
Department also has denied MERs on the ground that the beneficiary's physician has not 
provided llOtes from tho last five office visits tmdlor 1he most recent history and physical and/or 

' treatment plan. 
DHCS applied the new ground not only to ldBRs from SPD9, but also to MBRs from 

pregnant women. DHCS impiememted the new standard wifuout adopting any ooxresponding 
changes 1o seotion 53887, the MBR. eli.gi'bility regulation. and without sending notices to 
Medi-Cal beneficiaries or their. providers advisingihem of '!he changes. The dental DOtices that 
were sent did not mention the "deleterious effects" standmd, instead offering reasons such as 
"Your medical condition. does not qualify for a medical ex.emption. This decision is based on 
mfoIIDation sent to us by y.our dootor.�s 

• In May 2012, DHCS revised Fonn HOO 7102 to remove the section permitqng BPDs to
file a MER for tho home waiver exemption. The Departmmt permitted a SPD participating in 
the home waiver program to request a medical MER just like any other SPD benefioia:ry on form 
HCO 7101, but under the Demonstration Project's Special Temis and Conditions the fact that the 
benc:fiaiaey participates in the home waiver program by itsolf does not exempt bhn or her from 
managed care.' 

Since June 2011, SPDs have filed more than 27,000 MBRs. DHCS has approved less 
than 20% of 1hmn. 

Petitioners are m:nong those whose MBRs were ·denied despite their complex medical 
COllditians. Petitioner Anita Valadez is diabetio, legally bDnd, and was diagnosed with breast 
cancer in J enusry 2012. Petitioner Raquel Alvan,z: has a. Darrow.mg of the valve that separates 
the lower right chamber of her heart ftom the artery that-supplies blood to her lungs, a genetic 
disorder 1hat pxevems nmmal development in vadous parts of 1hc body, and an exttemcly rare 
condition whidl causes ohroni� tnflernmatln.n of"the blood 'VC880ls. Petitiawr Juan Cam.eros 
suffers ftom chronic painful joint inflarnroah and a :rare disease of "the joints and tendon 
sheaths. 

4. Deficiencies in the MER Process
In 20121 DRCS began receiving complaint& about its handling ofMBRS for SPDs and

law about problems with respeot 'to 1b.e MBRs process, in particular the notlflcatiOll.S to 
bene:ficfarles. There were widespread errors by MAXIMUS in processing MERs from more than 
9,000 SPDs, including failing to mail any denial notices, denying MBRs as in.complete without 
giving bcnefioisries 1hD requisite 30 days to provide additional information. and providing 
inoon-ect :MER status mformation to bemmoimics who oonte.ct � call ccmter. 

In the late summer, early fall of 2012, DHCS investigated allegaticms that bonnticiarie:s 

'The Depart:amnt previously amended its oontracts wi1h managed plans to delete language 
that� waiver 1>eneficiarles be disenrolled from managed care, replacing them wifh 
language that suoh beneficiarie., will continued to have co�ve C8SC mnnagement and all 
medically necessary covered services. The aincndment:s ,vere tevicwed and approved by the 
federal govemme.:rit's CentcrB.for Medioare aIJd Medicaid Services. 

10 



I 

I 
I 
I 
( 

I 

I 

I
I 
i 
I 

1· 
I 
,,

.,,

were not receiving MER denial letters orreceived·incorreoi information about their MBRs when
they called MAXlMUS. This investigation revealed that, due to data entry problems, 
MAXlMUS had failed to send denial letters to some beneficiaries and had provided inaccurate 
information to some benefioiaries. DHCS also discovered that some MERe were not �cd 
completely and were being denied prior to the treating physician being given a. second chance to
supply the. information necessary to support the MER.10 

DHCS admitted to the widespread errors, and issued new notices in January 2013. DHCS
also issoed a notice of deficiencies to MAXIMUS, imposed a Corrective Action Plan, and 
initiated an audi1 of 'the MAXIMUS MER processes. DHCS further conducted bi-weekly 1IBR
workgroups with stakeholders to receive their jnput and suggestions on drafts of revised 
communications, launched a. MER. email inbox to receive communications specifically related to
MBRs, and has been working with MAXIMUS to improve the aecurate and umely processing of
M:BRB. • 

Because of confusion regarding the MBRs process, DHCS drafted a July 2012 Provider 
Bulletin (the "Bulletin") that explained the bases ·for a MER l!IDd 1he procedures to be 11Sed in 
submitting a MBR. The Bulletin provided, Inter alta, that the MER must include documentation
of the beneficiary's medical condition and evidence that it is unstable and that tho beneficiary's 
treatment cannot safely be transferred to a managed care plan physiclan.(s) of the same specialty. 
Tauu: Deel,. Bx.. V. A bcmefi.ciary granted a medical exemption from managed care emollment 
aball remain with the fee-for-service provider"� until the medical condition has stabilized to a
lovel that would cmable the individual to change to en in-network physician. of the same specialty
without deleterious medical effects.•• 1bid. A IvffiR for pregnancy will be reviewed to determine 
if the� is eligl.ble for exemption and "unable to safely change providera.� Ibid- "An· 
uncomplicated prognanoy is not oowddered a condition that requires a. beneficiary to stay with the
aummt physi.oian for mother and infant safety." Ibid. 

DHCS concluded trult it would be disruptive- the opposite of continuity of care -to
move all SPDs back into regular Medi-Cal or to attempt 10 "redo" the transition of SPDs into
managed care. This decision was supported by language in seotion 53887 which precludes 
beneficiaries who haw been receiving managed care for a significant amount of t:iino from being
moved back to fee-for-service. 

DHCS chose to offer those SPDs impacted by 1he Cil'OlleOUS MER process the 
opportunity to leave their managed cate plans and �tum to fe�for-servioe Medi-Cal. The 
Department mailed letters to 9,098 impacted SPDs. Only2,453 (27%) of1b.ose beneficiaries 
chose to return to fee-for-service. By almost a three to one margin, those SPDs who had filed •
MER.a chose to :remam in managed care. 

Since October 15, 2012, DHCS has routinely approved for six mombs a completed 
MBR. from. a SPD :i:ather than issuing a denial in order to allow time for DHCS, MAXIMUS,
and the beneficiJuyto -resolve the issues. DHCS also is doing the following: (1) allowing 
beneficiaries to 1etum to fee�for�service Medi-Cal pending a hearing 011 their denied MERi_ (2)

'°DHCS has admittedly "do.cied some MERs from Senioni and Persons with Disabilities
who meet at least one of the complex medical condition categ"Orles set forth in 22 CCR section· 
53887(a)(2) and on HCO 7101 and 7102 forms .... "
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allowing heme:fic.iaries to-retum to fee.for-service Medi-Cal and file a new MER; and (3) 
allowiog beneficiaries to remain in fee-for..ser4ce Medi-Cal until 1be ful2l resolution of their 
MER. 

5. The MERS Process &e., Npt Concem Problems With Manapd Care Services
Medi-Cal managed eate plans arc legally and contractually responsible for providing

covered servioes, as defined in the plan's oOlltraot with DHCS. to Medi-Cal beneficiaries enrolled 
m such plane. � oare plans are rcquircd to establish provider networks tbrough which 
they deliver those covet'ed services and coordmate member care. 

If a SPD does not believe he or she is receiving appropriate care from his or her managed 
caw. plan, there are established procedures in place for the beneficiary to raise those concerns by 
:filing a grievance with the plan and/or with the Department of Managed Health-Care ("DMHC"). 
The MBR process is not int.ended to address issues ?Cg8lding the availability or quality of care 
received by a beneficiary from a managed care health plan, issues which me properly addressed 
by filing a grievaneo-with 1hB plan or with DMHC. 

E.Anlb'fils 
This case concems DHCS's mandatory 1ransltion af SPDs to managed ome� PetltioD.QI'S 

seek judgment on their :first and second causes of action for traditional max,dam11S, The first 
oanse of action seeks mandamus to prevent DHCS from using the deleterious medical effects 
standard to deny MHRs,. requiring progress .no1icee from the last five visits and a history and 
physical and 1reatmmlt plan, 11 and eliminpting 1ho mmdng home waiwr by ceasing n, provide a 
form for 1bat exemption. The seOOlld cause of action seekR mandamus to set aside the 
De_pm:tmcnt's deletcdous effects standard and as an underground regulation viola.ting the AF A. 

Petitioners note that Medi-Cal beneficiaries are entitled to remain in Medi-Cal on a fee,. 
for.service basis under W&J. section 14182(b)(1S) and section 53887 when (1) receiving 
treannent for complex medical conditions from fee..for-se:rvice providers, (2) their providers do 
not belong to acy Medi-Cal :managed care plans, and the (3) beneficiaries make timely requests 
to be exempt from invobmtaiy enrollment in Medi-Cal managed care. Mot. at 1. They contend· 
that Respondent DHCS bas been �eding the scope of these provisions by imposing additional 
crlmia for approving Medi-Cal bewdiciaries' requests for exmnptioii from enrollment in 
managed Cate. Ibki. 

1Mootnw 
The Department argues that tho court 1ac:b jurisdiction to address Petitionms1 al.aims 

which ere moot. A court may only determino ''a Qenuine and. existing controversy, calling for 
present adjudication es involving present rlghm." HQJlSllli GroyP v. United National Insurance 
� (2001) 90 Cal.App.4th 1106, 1111. Colll'ts will not render ophliOllS on moot qoesti� OI 
e.1>straat propositions, or declate principles of law tbat camiot affect the matter at issue. Qiks Y, 
Ram (2002) 100 cat.A;pp.4th 206, '.127. DHCS presents evidence tbB.t Pw:tJ.oners have been 
returned-to fee-for-service Medi-Cal, and conum.d that their claims are moot. 

11Petitionms p,:esent no mdtmce or argument on this issue. 
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Petitioners argue that even if theh pemonal claims ere mooted by 1b.e Department's 
interim remedy� they bring the fust three mand8ttt11S causes of action as representatives of other 
SPD beneficiaries, citing Mission Hospital JleaionaJ Mecli®l Center Y, ShewtI, ("Mission
Ho!JPital'? (2008) 168 Cal.App.4th 460, 477-81. Reply at 2. 

There is a difference between tho capacity to bring suit (standing) and whether'thcre a 
genuine controversy remains (mootness). If Petitioners' individaal claims are moot. but they 
have standing to bring rep:resentative claims on behalf of other SPD bcmcfioiarles, the :first and 
s=cond causes of action me not moot. 

• Mission Hospital does not aid Petitioners. It is a stBndmg caso that does not authorize
reprcsomatiVB :mandamus. Mission Hospmu merely held that 100 hospi1als had standing to 
allege that the Department violated federal and state law by freezing Medicaid Ieimbursement 
rates. IQ. at 477. Th.e court noted 1bat a party has traditional mandamus standing if he is a 
beneficially interested party- meaning one who is in fact adversely affected by g(>'Vemmental 
action. lg, at 479. The beneficial inte:rest slzmdard is broad, and hospitals interested in bemg 
compensated for medical services under the Medicaid program had standing to challenge 1he 
:freeze. Id,.· at 480. 

At the September S hearing tho court invited the parties to file one-page supplemental 
briefs on representative standing in mandamus. Petition.ms took advantage of this offer, and cite 
a number of cases. The comt need only Iefcr to two: Green y, Obled� ("�") (1981) 29 
Cal.3d_126,andBrownv, Czyndu1J ("Brn") (2011) 198 Cal.App.4th 1.

In� the Califotnia Supreme Court acknowledged the general role that a petitioner 
must have a beneficial mterest in order t'o have m1mdam111; stauding. 29 Cal.gd at 126. But it 
reaffimled an exception to tbis gen� rule whm a que�on of public right and public duty is 
involved. In such a caso, 'the petitioner need not show that he has eey legal or special interest in 
the result his interest as a citizen in enforcing tho la.ws is sufficient. Id. at 144-45. The oourt 
held that the proper calcula.tion of welfare benefits (AFDC) is a matter of public right, and as 
oi1izens seeking to procme the enforcement of a. public duty, the plalntiffs bad standing to seek 
mandamus commanding the agency from enforolng a regulation. Id. at 145. 

In� the petition� bad a beneficial interest in a writing directing the·co'IJDfy to 
implement its stmidmds fur indigent heal-th cove.rage and reevaulatfl her own claim. 198 

• Cal.App.4th at 13. She did not have such. an interest in requmng 1he county to supplement its
residual indigent health coverage standards to provide a process for identifying and notifying
poten1:ial applicants and removini a time limit for the application. Ibid, Nonetheless. 'the "public
right/public duty' exception to the benefioial interest (standing) requirement reaffirmed in .GJ:!:m
applied to her case. Brown was a citizen seeking to enforce a public duty to provide "safety net
health care to indigents," end the county had a. duty to provide medical care to all indigent
residen1s that a private citizen could enforce, Id .. at 14. While the policy underlying the public
right/public duty excep1ion can be outweighed by competing considerations in a proper case> the
public interest -in 1he provision of health care to indigents is •�eighty." rud,

Collectively, artm and Bm:wn demonstrate that a petitioner who has standing to present
his or her own indigent health coverage claim also has standing to present th� �laims of others.
Even. a more citizen se:eldng to eilforoe a public duty may have standing. Consequently,
Petitioni:rs have standing to present the claims of othex- SPDs in 'the Department's application of
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the dol�erlous medicsl cffecm> standard to deny MERs, and i'lliminating the home waivc:r. While 
Pwtianers own claims on fuese issues arguably are moot 12 1heir a1aims with respect to other 
SPDssrenot 

The :first.and second causes of aotion are :not moot. 

:Z.. Adequate Remedy at Law 
The Department argues that Petitioners have adeqllBle remedies at Jaw conce.ming their 

allegatiom of a.vailability and quali1;y of their mamged care. Opp. at S-6. The MBR process is 
not imendM to address issues regarding 1ho availability or quality of care received by a 
beneficiacy from a managed care health plan, issues 'Which me properly addressed by filing a 
grievance with the plan or with DMHC, and seek a fair hearing and judicial review for that 
grievance. Ibid. 

. This is a red bming, lt is true that Petitioners present detailed evidence on the delays, 
cancellations, and dmda1 ofprescrlption and other services which they have mdergone while in 
managed Qare. It is also true that this evidence is relevant oi;ily to the public poliey issue of 
whether SPDs ahould be subject to mandatcny managed care, an is.sac which the Legis� has 
decided and over which tm, court has no control Nonetheless, the mand8D1Ds elaims canaem 
Petitioners' eligl"bfilv for appIOV8l of a. MER. not the quality of care recel:vcd in managed ca.re. 
There is no administrative proces., for the Department's failure to fbllow the Jaw m its MER 
process. 

3. The DAlcfm19111 Medical Effecg Standard.
Petitioners challenge DHCS's application of section 538&7 in deciding MERs based on

the requimnent for verification that benetiGlaries' medical conditions are so unstable that they 
will suffer "dcicteri.OUB medical effects" if placed in managsd ·care. 

L Petitionen' Position 
Petiti.oners argue that SPD eligi'bility for a medical exemption from managed cate is 

• come.inoo m section S3887(a)(2). The plain langaage of seation 53887(c) requires DHCS to
approve a MER 'that� the sectton•s requirements. A beneficiary is elig,."ble for a. temporary
continuity of care crcmption if ho or she files a� and has a complex medioal condition and
recoives treatment or services 1tom. a. Medi .. Cal physician who is not a managed care provider in

12:pctitiozw's individual claims arguably me 110t moot "'Claims are no1 moot whezc (1) a 
matter is of general p:uh1ic htt=rcst ami is likely to �cur in 'fhD:fumro or (2) a. case presents 
qucstiom that are capable of repetition, yet evade review." Califqrnians for A1ternatives to 
Ioxics v, De;pt, of Pesticide R§glllatio:q, (2.006) mi Cal.App.41h 1049, 1069. Although tho 
Departz:rumt.bas agreed:to keep P.ctitioncrs on.fee-.for--ser:vice through-tb.e,pendency of this case, 
their claims arc a matter of general public interest a:nd are llkoly to occur in the fnture if the 12 .. 
,mOllth perlod has not expired and they apply·for another MBR. While DHCS argues 1hat any 
future claims· will be subject to administmtive review (Opp. at 4-5), the Department cites .no 
evidence or law permitting Petitionel'JI to challenge the Departme.nt•s failure to comply with lts 
own statutory and regulatory obligatiom in a MER appeal hearing. 
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bis/her county. §53887(a.X2). There are nine conditions meeting the criteria for complex medical 
condition. and Petitioners con-ectly note that subsection (a)(2) does not impose any requirement 
for proof of "deleterious medical effeats!' Mot. at 7. 

Petitioners. argue that deleterious medical effects also are not listed es a ground for denial 
of a MBR. Rather, e. MBR. based on a complex medical condition shall not be approved for an 
eligi'ble beneficiary only whe:re the beneficiary bas been in managed oare more than. 90 day� the 
beneficiary began treatment after the day of enrollment in managed oarc, or the beneficiary's 
current Medi-Cal doctor contracts with a managed care plan. §53887(a)(2)(B). Petitioners 
conclude that since neither the eligioility nor the denial provisions in section 53887 discoss 
deleterious medical effe0f8, it is not a ground for denial. Mot at 8. 

Petiti.onms acknowledge that deleterious effects appears in seati.on 53887(a)(3)'s 
statement that en eligiole beneficiary granted a MBR shall remain in feo..for--service ODly until the 
medical condition has stabilizod, permitting a change to managed care without deleterious 
medical cffeots, as detennined by the beneficiary' a fee-for-service physician. They contend fllat 
this provision concerns the duration of a MER, not the oligi'bility for continuity of can, md 
granting of a� They contend that the Department has wrongly conflates the two, and point 
out that section 53887(a)(3) begins with an express exception for "pregnancy" from the 
deleterio'WI medioal effects requirement. Petitioners argue that DHCS has routinely denied 
MBRs ftom pregnant women on the ground 1hey have not proven that their transfer wol.lld have
deleterious medical effects. Mot. at 8•9. u • 

. 
Petitioners argue that the use of both past and present teDse in section S3887(a)(3) - a 

beneficiary "gJ:allted" a. MER cc shall remain" 14 tmtil stabilized "· is sigt.tlficant for pmposes of 
inteq>retation, and 1he regulation cannot be clearer that the fee-for-service doctor decides � 
th.e stabilization has occurred. Mot. at 9. Moreover, section 83 887(b) requites a beneficiary to 
request a MBR. on Form 7101, which concerns principally the nature of tb.e·oomplex medical 
condition and contams no questions about the medical consequences of transfer to managed care 
and no reference to udeletetlous medioal. effects." Mot at 9-11. 

Tiros, according to Petitioners, DHCS bas implemented and has been enforcing e:n 
informal policy requiring proof of deletmious medical effects 1D approve MERs. The MBR. 

13Petition.ers clarified at the September 5 hem:ing1hat 'this case concerns only SPDs, not 
pregnant women, and their argument oonceming the denial of pregnancy lv:lERs is made in 
support of their statutory interpretation. Pe1itioiws" supplemental brief shows that a pregnant 
woman is presumptively eligible for Medi..Cal on a fee-fOMervice basis while full Medi-Cal 
eligi"bility js being deteml.ined. W&I. §14148.7. This lasts lllltil 'the thiid 'trimester, when the 
woman is moved into another program applicable to parents and children (the unbom cbild is 
CODSidered a dependent). Women. in 1ha tbini 'trimester are automatically enrolled in managed 
care. Petitioners have presented evidence that thiB move to managed care in the last trimester can 
be disruptive in flie woman's care. Women in the third trimester are eligible for a medical 
exemption under section 53 887. 

1+rhe court is no grammarian, but believes fhat "shall remain" is a future perfect, not 
present, tense. 
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process is s-upposed to happen quickly. DHCS must accept and p:ocess a. MER within two 
wOiking days and notify a beneficiaty within seven working days. As e. practical matter. DHCS 
should accept the trea:fuig physicim;s detemrl.nation of the complex medieal condition and how 
lq he or she should be exompt from. managed care. Tb.c Department's naw pollay tcquh'mg 
proof of no dolctc:rious medical effects is an additional cligibilify requmment not e.uthorlzed by 
statute or regulation. Mot. at 11. 

b. DHCS la Entitled to Test the Validity of a MER at Any Tbpo
Petitioners acknowledge, but do not really address (Mot at 10), tho fact that the express

language ofseotion83887(c) permits DHCS to verify the validity of the complex medical 
condition supporting a MER "at an;y time" (empbasis added). They suggest that the fimt 
sentence of section 838&7(c) regimes the HOO progmm to approve 1he MER if it meets the 
section 83887 requimnents, BDd 1he Departmmlt is permitted to verify the statements later on. 
Img.u 

Petitioners' approach - approval of a MER based on a 1re!tl:ing physician"s Form 7101 
certification and a subsequent verification of tm medical condition:� is certaiDly permis81ole 
under section 83887. But that docs not mean that tho Department's pmotloe of verifying 1bat tho 
medical condition has not sta.bllizcd such that -die SPD can be moved to managed care without 
deletcrlous medical effects is not 

Sei:rtion 83887(c)'s language permits the Department to test the validity of a.MBRillml.}! 
m. This means it� the discretion to perfonn tbe verifioation that the SPD cannot be moved
to managed nare at the very outset of the approval process. The Depart:m.eatt coaeotly argues;
"There is no language ill section 53887 that states, or implies, a beneficiary is entitled to
automa1ic approval of a.MER if a fODll is submitted by tho treating physician." Opp. at 6, • 

Indeed. section 53887(c) merely rcquirea approval of a MBR that � the ,:equiremems 
oftbis section." The emiroty of sootion 83887 includes not just subdivisidn(a)(2)'s eligibility 
requhammts but also subdlvialo.u (a)(3)'a dumtian�uiimncmt that the beneficiary remain with 
the fee..for-service provider only uotil his/he.r condition h:as stabilized so that: be/she can be 
tramfffl'ed to managed care without deleterl.oua medical effects. The Department bas the 
discre�an to CODSidc:r this duration issue at the YC7J outset of the temponuy continuity of care 
exemption. Simply put, "at any timc'1 means at any time. 

The plain language of section 83877(0) sopports the Dcpartmenfa interpretation that it 
mI£Y vemfy that the beneficiary" s medical condition has not yet stabilized to a level that would 
enable him or het to cbenge physicbma and begin trea1ing with a managed care p;mvidcr without 
dcletcdous effects before granting a MBR. Toe Departmont's intc:rp,:etatio.u of i'ts own regulation 
is entitled to considemble deference, and must be upheld unless� or clearly 

15 .AUhe September 5.hearing, P.etiticme:rs.counscl clarified their position.:that there is a 
three step process.· First, the state obtams the invchmtary emolhncnt of a. Medi-Cal population 
through federal waiver, Second, the sft'eeted beneficiary applies for and obtains a medical 
exemption through a MER. Third, the Department ends the exemption because his/her condition 
has stabiliud so that lwshe can be transferred to managed care without deleterl.ous medical 
effects 

16 



I ...... ..
1 ·• 

I I • 

l 
I 
l 
l 

ermncous. See Communities for; a Better Environment y, State Water Resources Control Bori 
(2003) 109 Cal.App.4th 1089, ll9?.. 

Petitioners• interprdation of section 838i1 as :requiring the Department to engage in a 
two--step process of exception :from managed care enrollment and subsequent 1ennination of such 
enrollment would permit doctots to conttol the transition of-their patient!! to managed care. Yet, 
managed care for SPDs is mandatoi:y under the federal Demonstration Project Waiver unless the 
beneficiary is c>tempt. The Department pments evidence that section S8377(c)'s purpose was to 
protect the Department against fraud by a small number of unscrupulous Medi-Cal doctors. 
Opp. at 8-9. Petitioners• position woo1d prevant the Department from moving SPDs to managed 
care even where it is. determined fhst tho beneficiary never should have received a. medical 
exemption. 

Petitioners incorreotly rely on section 53887(a)(2)(B). which merely provides that a ?vmR. 
for an eligible beneficiazy (that is, one with a qualifying complex medical condition) still may be 
denied under certain circumstances. The issue in this oasis is whether en otherwise eligible SPD 
should bo moved to managod care anyway because their mt,dical condition has stabilized. 
Section S3887(c) is a different limitation on the exemption from managed care ihm section 
53887(a)(2)(B). 

Petitioners rely on W&I section 14182(b)(1S), which provides that DHCS shall "{e]nsme 
1bat the medical exemption criteria applied in comities operating nnder Chapter 4.1 (commencing 
with Sec1ion 53800) ... of Subdivision 1 ofDiviBlon 3 of Title 22 of the California Code of 
Regulations ... are applied to seniors and persons with disabilities... They argue that.this 
provision codified 1he existing regulations for processing MERs set forth in 22 CCR section 
S3800 et seq. Petitioners rely on a principle of law that where a etatuto adopts a regulation by 
specific�, the regulation is ine01p0rated cc1n the fonn in whioh they exist at the um� of 
the reference and not as sub�ently moditi�" citing to Palermo v, Stockton Theatre!!, 
(''Palenno'i (1948) 32 Ca1.2d 53, 58-59; accordr In re Joyan B, (1993) 6 Cal.4th 801, 816; Mo1. 
at 6; Replyat6-7. 

In essence. Petitionezs argue that section 53887 is frozen, both in language and 
interpretation, by W&J. section 14182(b)(1S)'s reference to medical exemption crltcrla applied to 
SPDs in T"rtle 22 CCR. 

In Palermo, the California Supreme Court addressed a lease of oommercial property to 
Japanese nationals who by defjnition were aliens not eligible for citizensbip in the United States. 
Id. at 55. A California statute granted the risht of aliens to lease real property in California. to the 
extent permitted by "any treaty now existing between 'fhe United States and Japan." Ibid. (second 
quotation omitted). In addition to tho principle that a statute adopting a regula1ion by specific 
rmerenoe inootporates the reference in tht fonn that existed at the time of adoption, the PaJenno 
court also stated: "It also Q [mllSt] bo noted that there is a cognate rul� recognized as applioa.hle 
to mauy cases. to ttw effect that whete the reference is general instead of specific, such as a 
remence-te a-system or-bady-of laws-or-to the genezal.-law-r,elatfng:ta the ·8tl1ajeot-m. � the 
refeIIing statute- takes the law or lawa iei'erred to not only in their contemporary form, but also as 
they may be changed from. 'lime to time ... n 32 Cal2d at 59. '.lh-e Palermo court ultimately 
decided tbat the reference to the treaty with Japan was speoi:fio and.not ganeral in order to a.void 
the constitutional issues that would be created to the trcaty�making authority of the federal 
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govemment by delegating Cslifomj�•s power to control future acts. Il;l. s:t 60. Th.UB, the· 
('.,.aHfurnia statute incorporated the then•existing provlsiOllB of the treaty mid retamed 1bcm even 
after the 1reaty was abrogated. Ibid. 

Unlik;g Palcrmg;the intozptetatiun of WIid section 14l 82(b)(1S) boars no CODBtltutional 
restraints. That provision does not incOipora� by mmence, �ly or implicitly. seotion 
53887 itself Instead. it refers to the medical excm1.ption criteria. which happened to bo contained 
in section 53887. and direotsthat theybea.pplled. toSPDs. W&I section 14182(b)(15) only 
n,quires that the medical exemption crlteria used by certain counties (thoae operatmg under a. 
particular chapter of Title 22) be applied to SPDs. Medical exemption arlteria can change. 
Nothing in W&l section 14182(b)(l5) suggests that these criteria must be immutable. The 
xeferen.cc to seotion 53887 in W&:J. section 14182(b XlS) is a general reference, not specific, and 
sectioo 53887 is not frozen by tbe stal:llte. 

Again millb Palerma, in whiob. the statnt.e refim:d to imathcr jurisdiction�s law (the 
1reaty), section 53 887 was promulgated pursuant to the very statutory sahe.mc that pcnnita the 
Department to require Medi-Cal populations to- enroll in managed care. 1t would be strange 
indeediftbf: Legislature authorized DHCS in WIid section 14182(a) to teqaire SPDs to� 
assigned ae mandatory emollcca iDto managed care plans, but froze tho cdteria used.by the 
Department to evalllate their medical conditions to deterorine if their MBR is actually valid.. 

Fina.Uy, as DHCS argues (Opp; at 8-9), neither the language of section S3887 l10I its 
iute.tpzetatiunhas clumgod. In2000, the Department amf'Jlmd section 53887 in part to address a 
probkm ofunsorupulous fee..:ftn-.service providers. The Department has always intetpteted 
section S3 8871o permit it to verJ:f;y a medical exemption. at an;, time. It is cmly the practice that 
has changed. The Department performs that vcdficati.on for SPDs at the outset of the MER 
process. 

Nor does sectioo 53887(8.)(3)' s reference to an express exception for '«pregnancy" �fit
Petitf.Qllm'S, argum.cnt. That exception is not U"Om "the �us medical effects requirement, 
but from the 12-month time limit imposed pn any othex medical exemption. Section S3887(a)(3) 
states that a beDeficiacy granted a medical exemption due to pregnancy may remain. with the feo.. 
for-service provide1r1hrough delivecy and the end of the month that is 90 days after delivecy. But 
DHCS may demy a MER.from a pregnant woman on the grotmd she bas not proven that her 
transfer would have delet.mioua medical effecta, 1d 

In swn, section 83887(c)�s language pmmi1ting the Department to mst the valldif¥ ofa 
MER at aily time �vides it discretion. to pc:rfoxm 1bat test st the v� outset of the approval 
process. 

• 4.Form 1101 MnatBeAmon4ed
Although the Department has discretion under section 53887 to verify 1hat the

"As the Department argues (Opp. at 12), any lack of �larity was remedied by the Bulletin, 
whiah provides that axemption niquests fu.r pxegnancy are reviewed und� the crlterla (inclu.ding 
deleterious medical e:ffectsh an uncomplicated pmgnancy is not considered. a ·condition that 
requires a benmioiaryto stay with a fee-for-service pxovider. but special considemtion will be 
given to women m. their third trimester. 
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beneficiary's medical condition bas not yet stabilized to a level that would enable him or her to 
• change physicians and begin treating with a managed care provider without deleterious effects, it

seems clear 1hat the Department is violating its own regolation in Olle respect.
Section 53887(b) stipulates thatFom1 7101 shall be used by a ben.Bfioiarytorequest

"[eJxemption from p� emollment or extension of an. approved exemption due 10 a complex
medical condition." Yet, nothing in Fonn 7101 mentions the requirement tbat the beneficiary
show that he or she oamiot transition to managed care without deleterious medical effects.

The Department relies on the Bulletin. which explalned that (I) a benefiaimy will be
granted a medical exemption cconly until the medical condition bas stabilized to a level th!t
would enable the individual to change to an in-network physician. of the same specialty without
deleterious medical effects," and (2) the MER must include documentation of the beneficiary's
medical condition and e\lidence that it is unstable an.d that the benefioiaey's treaimcnt cannot
safely be transferred to a managed care plan physici.an(s) of the same specialty. Opp. at 10.

This Bulletin may constitute adequate ccmsf:rnctive notice 10 providers, but it does not
appear to be actual notice. 11 Nor is it actual notice to the SPD beneficiary. Section 53887(b)
oxprcssly requires the beneficiary to apply for a MBR on Fonn 71 0IJ and it requires the troating
physician to certify the Form and submit it by mail or facsimile. How can a physician present the
proper i.Dfonnation ifhe does not actually kn.ow 1hat a complex medical condition is insuffici�
a:nd that he or she must also provide proof of the condition's instability such that the beneficiary

• cannot be traositioned without deleteri.O'OS medical effects? It is one thing to grant the MER and
subsequently cvaluato the status of the medical condition without including this information in
the Fomi or its instructions. It is quite anotbm' fur the Department to include the deleterious
medical effects requirement as a ground for denying aMBR e.t the outset without inBtructing
provide.tB what is neoessary.

Section S3887(b)reqmrestbatth& SPD's MBR be evaluated based on Fomi7101 and its
attachments. Therefore, the Department musflist all information necessary for the evaluation on
the fOIDl or in i.1s instructions. A Bulletin is insufficient. The Fomi., and its i:Dstructi011S, must be
emended to clearly provide the mfoi:mation conccroing deleterious medical condition and the
need for documentation of its instability discussed in the Bulletin. Wrthout that mformatiOllt 1he
Department has violated section 53887(b).

At the September 5 hearing, Petitione.rs counsel oonfumed 'th.at 1he content of Form 7101
is not at issue in the first or second causes of aation. Therefoi:e, this im1ure is melevant-to 1he
outcome of tbis motion.

s. The DepllJjment's Removal oftbe Home Watyer Prngrams from MER EH&ibifily
Petitioners challenge DHCS' s decision no longer to accept MERs in the home waiver

program. Petitioners note that section 53887(a)(2)(AX8) provides tbat a MER should be granted 
for a Medi-Ou beneficiuy who "is enrolled in Medi-Cal waiver program that allows the 
individual to receive sub-!Cllte, acute, intermediate or skilled nursiug care at home ratherthan in. . 

17The Department's counsel could not say at the September S hea.ti:og whether actual 
notice was provided because she did not know the m.anner in which the Bulletin was given to 
Medi-Cal providers, and whether every fee.for-service provider would have received it 
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a sub-acute care fai:,ilizy, an. acute CiU'e hospital, an� care facility or a skilled nursing 
facility." Prior to 2012. Medi-Cal bcndioimi.es submitted the original Form 7102 to request a 
medical exemption based on 1heir c:mollment m ono of these four nursing home waiver 
progtam11. In May 2012. DHCS removed the nmaing homo wamr :from tho Form so that tb.ere is 
no nursing care home waiver 8Xemption. 

Thus, according to Petitionma, DHCS has effectively !'Iirnineted an entire category of 
MER. eligibility, vioiathlg both section S3887(a)(2)(A)(8) and W&l section 14182(b)(15). 
PctitiOJlffl roquest 1hat the court prolnDit DHCS from using the new Form 7102 and, mare 
importantly, from denying MBRs from beneficiaries who q-aalify mder the home waiver 
exemption. 

DHCS has complied with federal and state law goveming the SPD transition in deciding 
MBRs filed by SPDs who were emolled hi waiver progrm;ns. By definition,·home wavrer 
program rmollees receive benefits from Medi-Cal which en&>le them to livo e.t home or in tho 
comm.Ullity rather than an institutional setting. Tho Terms and Conditions of the Demonstration 
Project, which oon1rol (see W&I §14182(m)). authorize the incllmion of SPDs as a population 
required to enroll in managed care. The Temis mid Gonclitions do not identify home waiver 
program enrollees as an exempt population. Ss, Portela Deol.1 Bx.B, p.161. Nor does· W &I 
section 14182 puxport 10 exam.pt home waiver enrollees from mendatoey cm:ollment in managed 
ca:re. Thus, they are like any other SPD population. 

In essence, the DemonstrationProject Waiver and W&J. section 14182(a) autborizeihe 
Departmmt to require that SPDs be iooluded iD managed c-.me. The Department bas included ell 
SPDs in managed care unless a medical exemption applies. Section S3887(a)(2) providoa for 11 

medical exemption for continuity of care for certain complox medical. conditions. Participation 
in a home waiver program ls a complex medical COD.dition under Seed.on S3887(a)(2)(A)8. 
Al;tb.ough participation in a home waiver program is a qualifying medical oondi:tion, the 
delemrlous medical effects stmidatd in section 53887(a)(3) sWl applies. An SPD with a. complex 
medical condition due to parti.oipation in a homo waiver program must show that his or her 
condition has not stabilized such tbat he/she can be moved to managed care without deleterious 
effects. 

Petitioners argue that 1hc :.fa.ct that the Temis and Conditions and W &l section 14182 do 
not ex:p,:cssly exempt home) waiver program emollees from managed care is not con1rolling. 
They do not expressly exempt SPDs with om complex medical conditions either. Reply at 7-8. 
There is no reason to ficat waiver progmm benmcl.aries di:ffanmtly. Ibid, 

Thb Department does not treat waiver program benefici.erles dilfercntly. Beneficiaries 
who participate in a home waiver program are 1l0t categorically exempt from managed care. 
That is. they do not simply have to show that they are in a home waiver program end become 
eligible for a medical exmnp1ioo. This is no cU:ffemtt tban a p:regnarrt womm, a beneficiary 
receiving cbronic renal disease dialysis treatment, an. HIV or AIDs patient, or·any cf tbs othel' 
categories in section 53887(a)(2XA). Bach must show their complexmedicdl condition and that 
the condition has not stabilized to a lovel that would e:oable hhn or her to ahange to managed care 
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without deleterious medical effects.11 

DHCS continues to accept MBRs from SPDs enrolled in tho ho.mo waiver program on 'the 
regular Form. 7101, and processes them just like other ME.Rs according to the criteria of the 
xegulation. "In May 20121 as part of the implementation of the .. .Demonstra.tion Project, the 
Department revised fo:tm HCO 7102 to remove the seofion of that form per.mitting non-medioal 
MBRs to be filed by SPDs pai:ti.cipatwg in a 1915(0) (.HCBS] waiver. SPDs who arc 
participating in such a waiver program may ?equest a. medical MER just like any other SPD 
beneficiary- on fonn HCO 7101, but under the demonstration's terms they we:re no longer 
entitled to a non-modical exemption from plan emollment simply because they were receiving 
HCBS waiver services," Portela Deel, t4.

Petitioners complain that the revised Fonn 7102 no longer inoludea language advising of 
the home waiver exemption. Mot. at 11. However, this is approprlato, since there is no right to a 
per s'e exemption based on the existence of a home waiver. Petitionexs• objection to tho revision 
of Form 7102 is not well taken. 

But agam there is a problem 'With tho Department' a lack of mstructiODS to beneficiaries 
and their fee-for--servioe providen, and in this instance. also of notice. At the September S 
hearing, the Department's counsel conceded that the Bulletin does not address tho revision of 
Fomi 7102, the availability of an exemption for SPDs with a home waiver as their complex 
medical condition. or that they should apply on Fo?In 7101. The Department should have 
notified Medi-Cal providers of this cl:mnge. It is insufficient to simply aocept MERs from SPDs 
emollcd in a home waiver program onFonn 7101. See Opp. at 12. Moreover. the same defect in 
Fonn 7101 discussed post concerning the deleterious medical effects standard applies. 

Al, this motion does not concern either the issae of notioc for the change in fomis. or the 
adequaoy of Form 7101, the Depatt:m.ent's failure is irrelevant to the outcome. 

6. llnderatmmd Replation
Petitioners argue tbat the delet.erlous medical effects standard and elimination of the

home waiver is an underground regulation �t violates the AP A's mandate that ''[n]o state 
ageJ1.cy shall issue, utilizt\ enforoe. or attempt to enforoe any guideline, aiter.ion, bulletin, 
rnftDDa1, instruction, mdc:r, standard of genecal application, or other rul� which is a ,:egulation as 
defined in Section 11342.600, unless the gujdelinc, crlterlon, bulletin. m8Dllal, instruction, order, 
standard of general application, or other rule has been adopted as a regulation and ::tiled with the 
Secretmy of State ..... Govt. Code § 11340.S(a). The ;.;p A was designed In part to prevent the use 
of underground ,:egulations by agencies. Qllifomia Advocates for Nursing Home Reform v.

B2lltl. (2003) 106 Cal.App.4th. 498. 506. DHCS has implemented an iDfox:mal, general 
regulation of denying a MER where the beneficiary does not have proof that they would suffer 
deleterious medical effects from transition to manage care and by eliminatm.g the home waiver as 
a MER. eligibility oategozy by ceasing to use Form 7102. Mot. at 13. 

While the·Depaitment's policy coiicermiig deleteti.otis medical effects could be 
coDSideied an informal, general regulation, the Department was expressly authorized to 

11At 1he September 5 heering, the Depart.mmt's CO'WlSel acknowledged tbat the Bulletin
does not addzess this issue. This would seem to be a deficiency. 
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implement it W &J. section 14182(k) provides that, notwithstanding the AP A's requiremc:nts. the 
-:- DC'9atbnent may "µaplement. intmpret, or mm specific this section end any applicable federal 

waiVCIB and state plm amendmcm.18 by means of all-eouc.ty lettms. plan lettets, plan or provider 
bulletins, or similar msttucticmB, without tBking :egu1atozy aotio.11," 

At the September 5 he� the Departmont's counsel clarified its position that, in 
issuing the B1l1I.et:in, it was ".implemcnting'' W&:J. section 14182, and 11irnplementing and 
interpreting" section 53 887. , . 

Cleariy, the Bulletin is a provider bulletin. Tho Bulletin also explaina th& bases fur a 
MER and the procedures to be used .in submiUfng a.MER. The Bulletin provides, Inter alia, that 
th.e MER.must include documentation of the beneficiary's mcdioal condition and evidcnoc that it 
is 'UllSfable and that the beneficiaiy' s treatment cmmot safely be transfened to a lllllll.8gOO cs.re 
plan physici.an(s) of the same specialty. It further explains that a bcncticiary gnurted a medical 
exemption from managed care enrol1mmrt shall nmain with the fee..for-sarvico provider •.mi1)! 
until the medical condition has mbili:red to a level that would enable the individual to obange to 
an m-network physician of the same specialfy without deleterious medical eft'eot.s." 

By discussmg anew piaaticc with respect to the timmg of medical exemption 
vm:ffioatio:n. the Bulletin is at leastimplementing W&I section 14182 and 53887. As &uoh. it i8 
exemptftom the APA. 

Although the Bulletin discusses the deleterious medical effects sbmdar� the 
Department's collll.Sel conceded at 1ire September 5 h,ering that fho Bulletin does Dot cover its 
eJimiru¢ion of the home waiver program from aummatic medical exemptioD. by deleting FOim 
7102. T.hus, there is nothing to support DHCS's cbanF in policy/practice on the homo waiver. 
Notably, the Bulletin does discuss 1he tact that au wcom:plicated p:regnanoy is not considemd a 
oondition that requires a benefiowy to remain with fee-foMCl'Vic.e. It should have dis01JS8ed. the 
home 'Waiver as well. 

Oiven that there is no provider bulletin or other iDfo1mal document sapportin:g the 
Depar1m.cm.t's change in policy with respect to SPDs who are home waiver emollecs, Petitionea:s 
would seemingly be em:itled to judgment that the change C9JJ,Stitntes en 'imdergroumi 
regulation." However> Potiti.Ollers incoo:ectly arguetha.t this issue is pert of'dle F.AP's 8CCOild 
cause of action. That claim alleges ODly that tlJC de.leterious medical effects standmd ism 
underground regulation. See FAP, 165. 19 The home waiver is not witbin 1hc scope of the second 
ca-use of action. 

The motion for judgment is dcDied in its entirety. 

4. The Motion for a J>re)Jmfnary IuJ:unctlon

19Paragraph 65 does :refer to "other requirements'' but the F AP does not provide uq 
information su�_g�-�-oohermqniremcnts :mclude.a change mpc,licy :forJ>.ame 
waiven. Toe paragraphs incoxpo:rated by rofercnce in the aeoond cause of aatioo merely state 
that DHCS removed the home waiver 'from Form 7102 and has not sent informa1ion to �llees 
an how to apply for it (142), and that the "standmds md pract:icos" used in the MER 
determination process include the eft"ectivl'! cJ:im:ination of the home waiver by: ceasing to use a 
foxmC,60). 
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In the a1tcrnative, Petitioners seek a preliminazy injunction prohibiting DHCS .from (1) 
denying MERs from Petitioners and other Medi-Cal beneficiaries on the grounds that.the 
beneficiary has not proved 1hat their transfer to Medi-Cal managed care will have deleterious 
medical effects, (2) dcnyiilg MERs from Peti1ione.rs end.other Medi-Cal beneficiaries who 
qualifyunderthenursinghome exemption. and (3)usingthenewHCO Form 7102 and ceasing 
to provide Petitionm and o11u,r Medi-Cal beneficiaries with old HCO Fomi 7102, or some o1hea­
form which includes the nursing home waiver. 

CCP section 526 provides for issuance of a preliminary iaj,mction where moving party 
can establish a reasODable likelihood of saccess on the merits and threat of irreparable harm. A 
ruling on a motion for preUroiuary htjunotion involves determination of contested fact issues 
relating to the merits. The judge actually weighs evidence and resolves coDflicts. Kohn v.
Superior CQ]lrt (1966) 239 Cal.App.2d 428, 430� Pacific & southwest Annual Con£ of United
Methodist Churoh Y, Svperlor Court (1978) 82 Cal.App.3d 72, 80.

For tbo reasons set forth ante, Petitioners have failed to establish tbat tho Department's 
denial of MBR.s wbicb do 110t show that 1:nms:fer to managed care would have deleterious medical 
cffeots, and tho Department's decision to_ require home waiver program enrollees to seek a
medical exemptionjllst like any other SPD were an abuse of discretion. Petitioners have 
therefore failed to establish a reaso:oable likelihood of prevailing on the merits of the first and 
second causes of action. 

Nor have Petitioners demonstrafed impatable hmm. There is no hamipendent lite for 
Petitioners individually, and tbm:e has not ht.en a. showing of m:epatable hmm to other SPD 
beneficiaries. Margaret Tatar, Chief of the Medi..Cal Managed Care Division. declares that 
DHCS ls drafting an All Plan Letter to provide additional ditection to managed care plans on 
continuity of oaro requests by SPDs. Tatar Deel., 113. While the court belii,ves additional actions 
should ooour as outlined above, -these actiOilS are not within the scope of Pc:titioners's claims. 
There!� Petitioners have-failed to establish an immediate threat of m:cparable harm. 

The comt must consider file public interest in deciding whether to enjoin a state agency in 
• the perfoim.ance of its duties. O'Connell y. SQl)erior Co:urt; (2006) 141 Cal.App.4th 1452, 1464.
Petitioners have not shown a probability of suocess or an immediate threat of irreparable hmm.
The motion for a preliminary injunction is·dc.nied.

F. Conclusion
Petitioners' motion for pcuewptury writ of mandate on their first two causes of action, and 

the altemative motion for preliminary b\junction, are denied. 
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Postal Service with postage thereon fully pxepaid that same day in the Ol'dinary course of 
business. 

On September 16. 2013, I served the attached NOTICE OF RULING ON PJ£Tl110NERS' 
MOTION FOR PEREMPTORY WRIT OF MANDATE UNDER CODE OF CIVIL 
PROCEDURE SECTION 1094, AND FORPRELIMJNARY INJUNCTION by placing a 
true copy :thereof enclosed in a sealed envelope in the internal mail collection system at the 
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Robert D. NeWII18!lt Esq, 
Western Center on Law & Poverty 
3701 Wilshire Boulevard. Suite·208 
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Barbara Schultz, Esq. 
Legal Aid Foundation of Los Angeles 
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National Health Law Program 
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I declare under penalty of perjury under the laws of the State of.f\.-a.!!jl.Q,!�·mthe foregoing is true 
and correct and that this declaration was executed on Sept.cm: 3, at Los Angeles, 
CalifornµL 

I.Al0Tl50H1P 

Sllli69H.doo 
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1 INTRODUCTION 

2 1. At stake in this lawsuit is the health of Petitioners and m.oosands of other iow

3 income California residents who are SeniOIS and PersoilS with Disabilities, who suffer from 

4 complex, often life threatening, medical conditions, and who should be_ exempt from enrollment in 

5 Medi-Cal managed care plans. These individuals me some of the State's most fragile citizens as 

6 they live with snch. severe, long lasting diseases as cancer and AIDS. Petitioner Della Saavedra. for 

7 example, suffers from Mul�ple Myeloma, hypertension and diabetes. Until recently, these Medi-

8 Cal beneficiaries were able to obtain necessary specialty care on an ongoing and coordinated 

9 manner from physicians who treated them on a feo-for-service basis. 

10 2., Beginning in June 2011, more than 240,000 Seniors end Persons with Disabilities in 

11 Los Angeles and fifteen other Califotnia counties have no longer been allowed to receive medical 

.U care on a fee-fur-service basis. They have instead been invohmtarily enrolled in Medi-Cal managed 

13 care planS that often are ill equipped to meet all of their complicated� needs aad unwilling to 

14 provide the specialty c:are and medications they need. Respondent Department of Health Care 

15 Services ("Department" or "DHCS") has effectuated this massive transfer of these often frail ...
16 individuals into managed care without regard to the adverse impact on their ability to receive 

17 necessary medical services and in violation of these individuals' rights under the law� 

18 3. · Continuing the course of treatment, without interruptions, is critical for Seniors and

19 Persons with Disabilities who have complicated health care needs. Thus, under state law and 

20 regulations. these Medi-Cal beneficiaries are entitled to EeIDBin with their fee-for-service providers 

21 if they axe currently receiving "treatment or services for a· complex: medical conditicm." See Welfare 

22 and Insti1lltions Code C-W&J.C'1 §14182(b)(l5); 22 Califomia Code of Regulations ("'CCR") 

23 §53887, "[C]onditions meeting the criteria for a complex medical condition, incl� and are

24 similar to" nine specified conditions, such as receiving chronic renal dialysis treatment or 

25 chemothe.rapy, radiation therapy or other course of accepted therapy for cancer. Id. 

26 4. For beneficiaries to be exempt from enrollment in managed care, their cunent

'r1 treating physicians must submit a Medical Exemption Request ("hIBR") on their behalf on the 

28 pre.,cribed HCO 7101 or 71_02 forms. Apart from the· infnm:1at!nt1 requested on these standard 
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1 fonns, state law does not require Medi-Cal beneficiaries to provide any additional documentation to 

2 remain in fee-for-service (also kn.own as regular) Medi-Cal for up to twelve months and further 

3 exemptions can be allowed thereafter. Moreover, decisions on l\4ERs are required to be made 

4 within two days of rn:eipL 

5 s. DHCS bas, however, routinely denied MERs from elderly and disabled beneficiaries

6 with complex medical conditions. by applying additional, secret and more stringent criteria to grant 

7 their exemption requests. Under one of these unwritten standards. Medi-Cal beneficiaries are now 

8 reqiµred to present evidence that their conditions are so unstable that they cannot be safely 

9 transferred to a physician with the same specialty in the managed care plan without suffering • 

10 deleterious effects. 

11 6. DHCS is unlawfully enlarging the scope ofW&IC §14182(b)(15) and 22 CCR

12 §53887 by �posing extra eligibility conditions for Seniors and Persons with Disabilities to remain

13 in regular Medi-Cal. The Department is also violating Govemment Code § 11340.5 by enforcing 

14 what are in effect underground regulations concerning MERs from these Medi-Cal beneficiaries 

15 that have not been adopted in conformity with the Califomia Administrative Procedures Act. 

16 7. DHCS is further violating the rights of Seniors and Persons with Disabilities under a

17 host of other state laws. Recently enacted W&IC §14182(b)(21) in particular mandates that "[a] 

18 beneficiary who has not been enrolled in a plan shall remain in fee-for-service Medi�Cal if a 

19 request for exemption from plan enrollment or appeal is submitted, until the final resolution." 

20 8. Contrary to W&IC §14182(b)(21) and other laws, the Department h� ended fee-for-

21 service Medi-Cal for elderly and disabled beneficiaries who have timely filed MERs prior to a final 

22 determination of their exemption .requests. When DHCS has made decisions to deny MERs, it has 

23 also issued to these beneficiaries inadequate, conclusory notices of action which contain no 

24 explanation of the specific factual and legal reasons for these. denials. These notices also fail to 

25 advise beneficiaries of the procedures whereby they could continue to receive fcc..for-service Med� 

26 Cal from the time they appeal the denial of their MER until a hearing officer decides their 

27 administrative appeal. 

28 
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1 9. Within DHCS the Medi-Cai Managed Care Offic� f the Ombudsman reportedly

2 "helps solve problems from a neutral standpoint to en.sure" tbai: Medi..Cal beneficiaries "receive all 

3 medically necessary covered services for which [managed care] plans m, responsible."1 Although

4 the Ombusdmen are supposed to be "objective" and "impartial." they represent DHCS and oppose 

S Senion and Pm:sons with Disabilities in administrative hearings concerning DHCS' denialB of 

6 MERs from these beneficiaries. Having sided with the Department, the Ombudsmen nonetheless 

7 make the subsequent decision whether to grant or deny rehearing requests from Medi-Cal 

8 beneficiaries as to administrative decisions affirming the denials of their MERs. The Om.budsmcm. 

9 often deny these rehearing requests without supplying the requisite factual or legal reasoning. In 

10 authorizing the Ombusdmen to act as advo� judge, and jury in the aame administrative 

11 proceeding, the Department is violating Government Code §11425.30(a)(l), WIC §10960(a) and 

12 ( c), 22 CCR §S3893, and the Due Process Clause of the Califomia Constitution. 

13 10. In November 2012., DHCS publicly acknowledged that thousands of Seniors and

14 Persons with Disabilities had been defaulted into managed care even though they bad timely filed 

15 :MER.s. In January 2013, DHCS sent a notice_ known as Letter X, to thousands of these Medi-Cal 

16 beneficiaries informing them that their MBRs had been denied without any notice. Letter X did n0tt 

17 however, supply the affected beneficiaries with any reasons for the denial of their MERs. Letter X 

18 also shortened the time that these beneficiaries could appeal the denial of their MF.Rs from 90 days 

19 io 45 days. 

20 11. In.January 2013, DHCS also seut anoticc,known as Letter B, to thousands of

21 additional Seniors and Pemons with Disabilities inform.mg them that their MBRs had been denied 

22 before their then treating physicians bad the opportunity to present further documentation to support 

23 their :MB.Rs, Letter B did not, however, inform the affected·beneficiarlcs of what further 

24 documentation had not been presented by their providers. Letter B gave beneficiaries six months to 

25 file a new MER. However, recipients had only 30 days to make a telephonic request for 

26 reinstatement to fee for service pending decision on the new MER. For beneficiaries who remain in 

27 

28 1 http://www.dhcs.ca.gov/serviccs/medi-cal/Pages/MMCDOffi.oeofthcOmbudsman.aspx 
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the managed plan, Letter B requires them to file new MERs within 45 days. when they are 

permitted 90 days by statute. 

12. In January 2013, on information and belief, DHCS fmthe.r complicated matters by

sending the B and X letters to the wrong people, sending no letters to some Seniors and Persons 

with Disabilities wlio should have received these letters, and in some instances sen.ding both letters 

to certain beneficiaries. For Seniors and Persons with Disabilities who received the B and X letters, 

DHCS will continue to move forward based on inadequate notice and process and to apply 

improper standards in adjudicating their exemption l.'Cquests, including use of the deleterious 

standard. 

13. Petitioners Della Saavedra, Juan Cameras, Anita Valadez, Raquel Alvarez, 

 and Janet Farahm.and are disabled Medi-Cal beneficiaries who for years have received 

treatment for their complex medical conditions from providers on a fee-for-service basis. 

Respondents �ongfully denied the MERs for these Petitioners in part due to unlawful application 

of the deleterious effects standard. Respondents also defaulted these Petitioners into managed. care 

before or immediately after receiving a denial of their MERs and sent them conflicting, eIIOneous 

and/or misleading notices about their enrollment status. It was only after the intervention of 

undersigned counsel that DHCS ultimately reinstated all the Petitioners but Ms.  and 

Ms. Farahmand to regular Medi-Cal in October 2012 and granted their respective MERs effective 

from November 1, 2012, to October 31, 2013. It was only through the intervention of undersigned 

counsel that DHCS granted Ms.  a temporary exemption. Ms. Farahmand was returned 

to fee-for-service pending resolution of her MER. 

14. Pcti.tionei:s seek a writ of mandate under Code of Civil Procedure§ 1085 compelling

Respondents DHCS and DHCS' current Director, Toby Douglas, t.o comply with �eir legal daties 

under state law and regulations governing the processing and disposition of MBRs from Seniors and 

Persons with Disabilities. Petitioners also seek injunctive and declaratory relief for those Seniors 

and Persons with Disabilities whose due process rights are currently being violated and/or who are 

currently deprived or will be deprived of the necessary medical treatment they are entitled to 

receive as a result of the wrongful denials of their MERs. With.om continued care from their fce-
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1 for-service providers for their complex medical conditions, theso dasperate1y ill and fragile 

2 individuals are at imminent risk of irreparable 1mm to their health and safety. 

3 

4 

5 

A.. Petitioners 

PARTIES 

15. Petitioner Della Saavedra is a Medi-Cal recipient. She is a Person with Disabilities

6 with complex medical conditions, including Multiple Myeloma ( cancer of the plasma cells), 

7 Idiopathic Tbrombocytopenia (abnormally low platelet count, now in remission}, iron deficiency 

8 anemia (also in remission), hypertension (hiwi blood pressure), and insulin-dependent diabetes. 

9 Beginning in 1990, Ms. Saavedra has been treated at City of Hope by Dr. Anthony Stein, Dr. Wei 

10 Feng and other physiaiaus on a feo-for-service basis. In November 2011 Ms. Saavedra's 

11 physician(s) filed a timely MER on her behalf. but on March 19. 2012 Respondents unlawfully 

12 denied the :MER. for this cancer patient and involuntarily defaulted her into a managed care plan 

13 even though she had filed a timely appeal of the denial of her MER. ln a letter dated July 17, 2012 

14 the administrative law judge granted Ms. Saavedra a temporary exemption from enrollment in 

15 managed care. However, the chief ombudsman for DHCS overtumcd this decision and also 

16 submitted a position statement that this Petitioner had failed to document uany high risk or complex 

17 medical conditions" and therefore she would suffer no deleterious medical effect.q from the transfer 

18 to managed cue. She J;"eCeived an unfavorablo bearing decision denying her medical oxemption. 

19 Meanwhile, Respondents allowed Ms. Saavedra to resume treatment with.Dr. Stein and Feng in 

20 July 2012, but the managed care plan would not allow bel' to receive h.et blood tests, magnetic 

21 resonance imagings ("MRis'•), or other diagnostic tests at City of Hope. This Petitioner also did not 

22 receive these tests from the managed care plan contractors in a timely manner. In early September 

23 2012, Ms. Saavedra's adult children found her in a diabetic coma at her home and &he was 

24 transported to the emergency room _for treatment. On October 22, 2012, and only after _Petitionm'

25 counsel had threatened legal action, Respondents granted Ms. Saavedra•s MER for a twelve-month 

26 period of time. 

27 16. Petitioner Juan Cameros is .a Medi-Cal recipient He is a Person with Disabilities

28 with complex medical conditions. including Ankylosing Spondylitis ( chrODic painful inflammation. 

1 

Second Amended Petition for Writ of Mandate 



n 

1 of joints, including his hips. knees and eyes) and Pigmented Villonodular Synovitis. (an extremely 

2 rare disease which involves a lesion of the synovial membrane of the joints and tendon sheaths) 

3 which causes extreme knee pain &Dd swelling. Although Mr. Cameros is 35-years old, both of his 

4 hips have already been replaced. Mr. Camcros was previously receiving care on a fee-for-service 

S basis from Dr. C. Thomas V angsness, an orthopedic surgeon and a Professor of Orthopedic Surgery 

6 in the Keck School of Medicine at the University of South.em California. One of Dr. V angsness • 

7 specialties is treating knees-in relatively young patients so as to avoid or delay knee replacements. 

8 In June 2011, Dr. Vangsness performed an arthroscopy (a minimally invasive surgical procedure) 

9 on Mr. Cameras' left knee to remove the affected joint lining. In September 2012. Mr. Cameros 

10 submitted a MER based on his complex medical condition. On February 16, 2012, Dr. Van�ss 

11 recommended that this Petitioner have arthroscopic surgery on his right knee as soon as possible. 

12 On March 1, 2012, however, the Department defaulted Mr. Cameros into �ed. care. (Although 

13 DHCS purportedly sent a notice of the denial of the MER on February 27, 2012, Mr. Cameros did 

14 not receive the notice). Since March 2012, Mr. cameras has not been given pccmission by the 

15 managed care plan to continue receiving care from Dr. Vangsness on either a. one-time or on-going 

16 basis. On June 25, 2012, an administrative law judge granted this Petitioner's request to be 

17 temporarily returned to fee-for-service Medi-Cal while hicl MER appeal was pending. However, on 

18 July 3, 2012, the Office of the Ombudsman reversed that order. The ombudsman also submitted a 

19 position statement asserting that Mr. Cameras had failed to document "any high risk or complex 

20 medical condition" and therefore would suffer no deleterious medical effects from enrollment in 

21 managed care. Through intervention of counsel, Mr. Cameros was retumed to fee-for-service at the 

22 end of July but he was still unable t.o schedule needed surgery or obtain the correct dosage of Enbrel 

23 because of a series of bureaucratic snafus. While he was on managed care he was unable to obtam 

24 appropriate specialty care for his knees from the managed care plan or referral providers. One 

25 orthopedic surgeon to whom he was referred by the managed care plan only performs back surgery. 

26 Another physician to whom Mr. Cameros was refened by the managed care plan recommended that 

27 Mr. Cameras seek treatment from a large hospital medical center where there would be an 

28 appropriate specialist for his complex condition. Beginning in March 2012, the Medi-Cal managed 

8 
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1 care plan reduced the weekly dosage of Bllbrel for the treatment of his Ankylosing Spondylitis 

2 without giving appropriate wrll:ten notice or advising him of his right to appeal the reduction in 

3 dosage. From March through September of 2012, Mr. Cameros has suffered extreme pain in both 

4 knees, so much pain that he sought emergency care three times and had his knees drained multiple 

S times. He also has suffered increased pain in his joints and 1n his eyes. On October 22. 2012, and 

6 only l.L"ter Petitioners' counsel had threatened legal actio� Respondents granted. Mr. Cameras• 

7 MER for a twelve-month period of time. 

8 17. Petitio.ner Raquel Alvarez is a Medi-Cal recipient. She is a Pemon with Disabilit:iea

9 with complex. medical conditions, iucluding Pulmonary Valve Stenosis (a nmrowing of the heart 

10 valve that s�ates the lower right chamber of her heart from the artery that supplies blood to her 

11 lungs), Noonan's syndrome (a genetic disorder that preventB normal development in various parts 

12 of the body), and Behcet' s Sjlldrome (an extremely rare condition which. causes chronic 

13 inflammation of the blood vessels). Aged 24, Ms. Alvarez also ls developmentally delayed. Her 

14 mother, Raquel Martell Alvarez, is her guardian ad litem. For much of ha life, Ms. Alvarez has 

15 received care on a feo.for-seivicc basis from a cardiologist, rheumatologist, and other specialists 

16 who have prescribed several medications to address her complex medical conditions. Ms. Alvarez 

17 was defaulted. into managed care on May 1, 2012 even though she never received the enrollment 

18 form and in.foanation from DHCS explaining how she needed to eitl= choose a managed care plan 

19 or file for a :MER. She subsequently filed a MER after leaming that her fee for service doctor had 

20 neglected to file the form on her behalf. Since May 2012, Ms. Alvarez has been unable to see her 

21 cardiologist and other treating physicians of many years who are familiar with her unique and 

22 complex conditions. Without any advance written notice, the managed care plan also declined to 

23 renew Ms. Alvarez's prescription for the drug Humira needed to treat her Behcets syndrome. 

24 Unable to pay approximately $1,000 per month for Humira, Ms. Alvarez's mothet has been foxced 

25 to obtain samples of the drug from her daughter's former doctors. Ms. Alvarez appealed the denials 

26 of her MER and the prescription of Humira and sought to disenroll from the managed care plan. 

27 She was returned to regular Medi-Cal on October 1, 20121 pending the administrative hearing on 

28 
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1 her MER denial. On October 22. 2012, and only after Petitioners' counsel had threatened legal

2 action, Respondents granted Ms. Alvarez's MER for a twelve-month period. 

3 18. Petitioner Anita Valadez is a Medi--cat recipient. She is a Person with Disabilities

4 with complex medical conditions, including advanced breast cancer that has spread to her lymph 

5 nodes and her other breast, type one-insulin dependent diabetes, arthritis, total blindness in her left 

6 eye and, legal blindness in her right eye. For years Ms. V alade:z:, who also is wheelchair dependent, 

7 has received her medical care on a fee-for-service basis. Her primary care; physician, Dr. Gabriela 

8 Ramirez Diaz, is intimately familiar with her medical history and has provided care that has 

9 stabilized Ms. Valadez's diabetes particularly in connection with managing her insulin levels while 

10 she has been in treatment for breast cancer. On or about April 10, 2012, Dr. Haowei Zhang, who 

11 was then providing chemotherapy to Ms. Valadez. submitted e. lMER. on her behalf. Ms. Valadez 

12 was scheduled for surgery t.o remove her tumor on July 11, 2012. On July 1, 2012, DHCS defaulted 

13 her into a Medi-Cal managed� plan but did not send her a written notice of the denial of her 

14 MER until July 9, 2012. M.s. Valadez sent in an appeal the following day. Meanwlule, Ms. Valadez 

15 received oral notice that her two fee-for-service physicians had been approved to treat her through 

16 her managed care plan and these two physicians were subsequently willing to go forward on July 11 

17 with the surgery·based solely on this oral notice. However, the managed care plan refused to allow 

18 Ms. Valadez to continue to see her primary care physician. Dr. Diaz. despite the fact that this 

19 Petitioner had immediately appealed the denial of her MER even before receiving written notice. 

20 Since July of 2012, the primary care doctor available through the managed care plan has reduced 

21 the number of blood test strips to test Ms. Valadez's insulin levels even though her chemotherapy 

'12 regimen necessitates that she conduct frequent blood tests. On July 10, 2012, this Petitioner 

23 requested a hearing. She was thereafter returned temporarily to fee-for--service Medi-Cal pending a 

24 hearing decision on the appeal of the denial of her MER. On August 24, 2012, the ombudsman 

2S submitted a position statement advocating a denial of the appeal on the grounds that Ms. Valadez . 

26 failed to document "any high risk or complex medical conditions" or any deleterious medical 

27 effects. On October 22, 2012, prior to any hearing. and only after Petitioners• counsel had 

28 
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1 I threatened legal action, Respondents granted Ms. Valadez's MER for a twelve-month period of

2 time. 

3 19. Petitioner Azatu, Cbadcbcb.yan is a Medi-Cal recipienL She is a Person with

4 Disabilities with complex medical conditions, having suffered cardiac mest in February 2011 that 

5 deprived her brain of oxygen and tc:Sulted in serious brain injury. In July 2011 Ms. Chackbcliyan 

6 was enrolled in a Nursing Facility Sub-Acute Hospital (NF/A.t.J) waiver program. At present, she is 

7 in vegetative state. is unlikely to rooover and :receives around-the--clock nursing care in her home. 

8 When Ms. son, who is her guardian ad litem, received a letter 

9 stating that this Petitioner would have to transition into managed care, he facilitated the submission 

10 of a HOO 7101 fonn completed by Dr. Robert N. Titch.er on May 30, 2012. The HCO 7101 form 

11 stated that Ms. Charldichyan suffered from anoxic brain injury, seizure disorder, chronic vegetative 

12 state, severe anemia requiring transfusions and gastrointestinal. tube feeding. Respondents denied 

13 her MER and Petitioner's son filed a timely appeal from tho denial of her MBR. Prlor to the 

14 administrative hearing, Mr. Manukiaa sent a letter to the 11dministrative law judge indicating that 

15 his mother was also eliti.tled to a medical exemption because she had a compl� neurological 

16 disorder that requires ongoing supervision and because she was enrolled in a Medi-Cal Nursing 

17 Home Waiver program for sub-acut.e level nmsing care at home. The ombudsman's position 

18 statemtut dated July 26, 2012, states that the provider failed to document "any high risk or 

19 complex medical conditions" or any deleterious medical effects th.at would result from a transfer to 

20 managed care. This statement failed to address her request for a nursing home waiver exemption. 

21 On September 6, 2012, the administrative law judge denied the MBR. A rehearing request was 

22 timely filed asserting the nursing home waiver exemption under 22 CCR§ 53887 (2)(a)(8)(A). On 

23 October 26, 2012. the ombudsman. denied the rehearing request, offering no reasons for the 

24 SUllllllary denial. Subsequently, and only after the intervention of Ms. Cbarkhcll.yan'a attorneys, 

25 Respondents granted Ms.  a tempomry extension in fe�for--service Medi-Cal through 

26 December 31, 2012. . Ms. has subsequently :remained in fee-for-service Medi-Cal 

27 while she has pursued the review of her MER pursuant to a "B" notice she received in January 

28 2013. 
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1 20. Petitioner Janet Farahmand is a Medi-Cal recipient. She is 61-years-old and a

2 Person with Disabilities with complex medical conditions, including diabetes, high blood pressure. 

3 a kidney ttansplant and open heart surgery. Ms. Ferabroand speaks limited English (she speaks 

4 Parsi), and relies on her daughter to serve as her inteq>reter. Ms. Farabroand �viously received 

S treatment for her conditions from Harbor UCLA Medical Genter on a fee-for-service b�is. Ms. 

6 Ffmlbroaod also required blood tests every tbtee months so that her nepbrologist could adjust her 

7 anti-rejection medication. She was transferred to LA CARE on or about November 2011� she does 

8 not recall receiving any notice in advance about her enrollment in a managed plan. It was not until 

9 later that Ms. Farahmand' s fee-for-service nephrologist, who was following her post-kidney 

10 transplant, told her daughter that she was in a managed plan. Upon teaming she was in managed 

11 care, Ms. Farahroand (with the help of her daughter and her fee-for-service doctor) filed a MER on 

12 'February 12, 2012. 'l'he MER was denied on April 14, 2012. The notice of denial was written in 

13 English. Ms. Farabroand' s daughter timely requested a hearing, and Ms. Farahmand received a 

14 telephonic hearing in the summer of2012 although she did not undexstand at the time that the 

15 phone call was a hearing. The AI.J found that, ''While claimant's kidney transplant and heart 

16 problems may represent a complex medical condition, the medical evidence provided does not 

17 demonstrate ·any deleterious medial effects that would result from enrollment in a managed care 

18 plan." Wlille in managed care Ms. Farabmand was inforined that the wait for a kidney specialist 

19 would be two months despite het need for a refill of anti-rejection medication related to her 

20 previous kidney transplant. Ms. Farabmand also sought referral to a cardiologist. but was again told 

21 that the wait for a referral was two months. In September 2012, Ms. Farahmand started to 

22 experience diarrhea, vomiting and stomach pam. She presented herself to the managed care clinic 

23 but was not diagnosed with any ailments. It was not until several months later, in December 2012, 

24 when Ms. Farabmand was hospitalized at Cedars-Sinai Medical Center ("Cedars") twice through 

25 the emergency room that she was diagnosed with a virus of the gastrointestinal tract After the 

26 second hospitalization. she was put on intravenous medication for 30 days on an outpatient basis. 

27 But shortly after treatment, her symptoms returned and her condition rapidly deteriorated. She has 

28 since been hospitalized at Cedars again for the same condition in February 2013, and had suffered 

12 
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1 for weeks from :;hortness of breath. difficulrJ walking. severe diaahea and dehydration. She lost 

2 about 40 pounds within three weeks. Her daughter believed her to be near-death. On January 14, 

3 2013, Ms. Fambmand received Letter X in Farsi With the help of her daughter, she requested 

4 reinstatement to fee--for-service pending heating. Ms. Farabrnand is now in fee-for-service and is 

S seeing a nepbrologist. an infectioua disease doctor, and a 4octor at Cedars' kidney transplant unit 

6 She also has another physician, her_former nephrologlst, who is conductlng regular blood tests on

7 her. In the meantime, Ms. Farabrnaod. is awaiting hearing on the MER denial. 

8 21. Bach of the Petitioners has a beneficial inten,st in Respondents• performance of their

9 legal duties, as described herein. Each of the Petitioners also brings this action as a representative 

10 of the public interest under Code of Civil Proceduro § 1085 as the questions raised by the lawsuit arc 

11 ones of public right and the object of this writ of mandamus is to procure the enforcement of public 

12 duties. 

13 

14 

B. Respondents

22. Respondent DHCS is the single state agency charged With supervising the

15 administration of the Med�-Cal program· and ensuring that the Medi-Cal program is operated in 

16 conformity with all state and federal laws. 

17 23. Respondent Toby Douglas is the cw:rent director ofDHCS and, in that capacity, is

18 responsible for ensuring the lawful administration of the Medi-Cal program. Respondent Douglas 

19 is sued in his official capacity as the Department's direct(?r. 

20 24. The true names and capacities, whether individual, corporate, associate, or

21 otherwise, of DOES 1 through 20 are ucknown to Petitioners, who therefore sue these Respondents: 

22 by such fictitious names. Petitioner,; are informed and believe, and based upon such. information 

23 and belief, allege that at all times material herein each of the Doe Respondents was an agent or 

24 employee of one or more of the named Respondents, and was acting within the course and scope of 

25 said agency or employment. Petitioners are further infom;ed and believe, and based thereon allege, 

26 that each of the Doe Respondents is legally responsible in some manner for the occumnces herein 

27 alleged. All allegations in this Petition which xefer to the named Respondents refer in like manner 

28 to those Respondents identified as Respondents DOES 1 through 20, inclusive. Petitioners will 

13 
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1 amend this Petition to allege the true names and capacities of the Doe Respondents when the same 

2 have been ascertained. 

3 

4 

s 

STATUTORYFRAMEWQRKFORMEDIMCALPROGRAM 

A. Overview of Federal Medicaid Statute., and Regulations

25. The Medicaid program was established by Congress in 1965 at Title XIX of the

6 Social Security Act The purpose of the Medicaid program is to enable states "as far as practicable 

7 under the conditions [of each] state, to furnish ... (l) medical assistance on behalf of families with 

8 dependent children and of aged. blind or disabled individuals whose income arui'resources are 

9 in!ufficient to meet the costs of necessary medical services .... " 42 U.S.C. §1396. 

10 26. Medicaid. is a cooperative federal-state program. Participation by states in this

11 program is voluntary; however, once a state elects to participate, it must comply with all 

12 requirements of the federal Medicaid Act and its implementing federal regulations. 

13 27. California has elected to participate in the federal Medicaid program. Its Medicaid

14 program, known as 1'Medi-Cal," is codified at W&IC §14000 et seq. 

15 28. Each state's Medicai.d program "must'' be administered by a single state agency

16 which is responsible for ensuring that the program complies with all relevant laws and regulations. 

17 42 U.S.C. §1396a (a)(S); 42 C.F.R. §430.10. 

18 29. Each state's Medicaid program "must'': make medical assistance available to all

19 eligible recipients [42 U.S.C. § 1396a(aX10)(A)]; furnish such assistance "with �asonable 

20 promptness to all eligible individuals,. [42 U.S.C. §1396a(a)(8)]; and "tak[e] into account only such 

21 income and resources as are available .. to Medi-Cal recipients [42 U.S.C. §1396a(a)(17)]. See also

22 42 C.F.R. §435.930 (requiring that states which participate in the Medicaid program ensure that all 

23 covered health care services are furnished with reasonable promptness to all eligible recipients). 

24 :B. Overview of State MedlMCal Statutes and Regulatiops 

25 30. In establishing the Medi-Cal program, the California Legislature declared its "intent

26 ... to provide, to the extent practicable, ... for the health care for those aged and other pers911s, 

27 including family persons who lack sufficient annual income·to meet the costs of health care, and 

28 whose other assets are so limited that their application toward the costs of such care would 

14 
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1 j jeopardize the person or family's future :minimum self-maintenance and security.'' W&IC § 14000.

2 The fundamental purpose of the program is "to afford qualifying individuals lrealth care and related 

3 remedial or preventative seIVi� including related social se.rvices which are necessary for those 

4 receiving health care under this program." Id. 

5 31. Respondent Department "shall'be the single state agency for purposes of Title XIX

6 of the federal Social Secmity Act" and the Department's Director "shall have those powers and 

7 duties necessary to conform to requirements for securing approval of a state (Medicaid.] plan under 

8 the provisions of the applicable federal law." W&IC §14100.1; see also W&IC §14154(d) (the 

9 .. department is responsible for the Medi--Cal program in accordance with state and federal law."). 

10 32. The Legislature has generally mandated that public assistance programs, including

11 � Medi-Cal proW8IJlt "shall" be administered in such a manner "so as to secure for every person 

12 the amount of aid to which he is entitled" [W &IC i 10500] and that "aid shall be administered and 

13 services provided. promptly and humanely" [W&IC §10000]. 

14 33. The Medi-Cal program provides ooverage for a variety of health care sem.ces,

15 including physician, hospital, dental, presaiption medication, mental health services, and durable 

16 medical equipment. 

17 HISTORY OF MER REGut,ATIONS AND J,EGJSJ,ATION 

18 34. The Medi-Cal program provides health care to beneficiaries either on a fec,.for-

19 service or managed care basis. Wtth fee-for-service, the beneficiary seeks care from any provider 

20 who is participating in the Medi-Cal program, willing to treat the particular beneficiary and willing 

21 to accept reimbu."Semem at a set amount from DHCS for the medical seniices provided to the 

22 beneficiary. With managed care. DHCS contracts with managed care plaris to provide health care 

23 coverage to Medi-Cal beneficiaries where the managed care plans receive ieimbur.sement on a 

24 capitated basis, namely, a pr&-determined amount per person per month, regardless of the number of 

25 services provided to a person. The Medi-Cal benefloi.ari.es then obtain services from those 

26 providers who accept payments from the managed care plan. 

27 35. In 2000, the then Department of Health Services (predecessor to DHCS) amended its

28 regulations regarding duiemollment and exemptions to enrollment in Medi-Cal managed care plans. 

1S 
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1 The December 2000 amendments to 22 CCR § 53887 eliminated the "deleterious medical effects" 

2 (DME) standard. Even prior to the new regulations' effective da� the DMB standaid was only 

3 applied in cases wheICin the beneficiary was seeking an exemption under the catch-all complex 

4 medical condition category or the subcategory for pregnancy. The DME standard was never 

5 applied in exemption cases involving the complex medical condition sub-category of HIV/ AIDS or 

6 to the four additional complex medical conditions subcategories, such as cancer, which were 

7 added in the 2000 regulations. 

8 36. At all times material herein since 2000, these regulations have remained unchanged.

9 22 CCR §53887 was and is the principal regulation governing MERs for Medi-Cal recipients. A 

10 true copy of this statute is attached hereto, marked as �bit A and incorporated herein by 

11 reference. 

12 37. In 2000, DHCS issued MMCD All�Plan Letter 00013 which discussed the new

13 regulations relating to the managed care medical exemptions. A true copy of MMCD All-Plan 

14 Letter 00013 is �ttached hereto, marked as Exhibit B and incorporated herein by reference. 

15 38. In coujunctlon with the new regulation and the above-mentioned All-Plan Letter,

16 DHCS also introduced HCO Forms 7101 and 1102, dated 6/2000, for use in applying for medical 

17 exemptions. True copies of the original HCO Forms 7101 and 7102 are attached hereto and marked 

18 respectively as Exhibits C and D. The HCO Form 7101 and its instructions have remained the same 

19 up until the present day. The form cont.ains all the necessary prompts and instruction for 

20 completiDg it. The original HCO Form 7102 must be completed if beneficiaries are seeking a non-

21 medical exemption because they are American Jndiam or are enrolled in a Medi-Cal nursing home 

22 waiver program that allows the beneficiary to receive sub-acute, acute. intermediate or skilled 

23 nursing care at home rather than as an in-patient in a hospital or nursing home. This exemption 

24 included four types of Medi-Cal Waiver programs: AIDS Waiver, Model Waiver. In-Home Medical 

25 Care Waiver and Skilled Nursing.Facility Waiver. See MMCD All-Plan Letter 00013. The HCO 

26 Form 7102 and its instructions remained the same up until February 2012 as set forth below. 

27 39. At all times material herein, 22 CCR §53882 has provided that DHCS most mail an

28 enrollment form and plan infurmation to each eli.gJ."ble beneficiary, and the mailing must include 
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1 instructions on how to enroll in a plan and how to request an exemption for either medical or non-

2 medical reasons. After receiving this notice. beneficiaries have thirty days to either chose a 

3 managed care plan or file for a MER. Only if they do not do either of these can they be defaulted 

4 into a managed care plan, pursuant to 22 CCR §53883. 

5 40. In 2010 the �omia legislature enacted Assembly Bill No. 208 allowing the

6 mandatory emollmeot in managed care of Medi-Cal recipients who are Seniors and Pmons with 

7 Disabilities. One specific protection inserted in WIC §14182(b)(15) requires the Department to 

8 "[e]nsure that the medical exemption criteria applied in counties operating under Chapter 4.1 

9 (commencing with§ 53800) ... are applied to senior and persons with disabilities." 

10 41. In 2012 the Califomia legislature enacted Smate Bill No. 1008, effective June 271 

11 2012. The specificity of the notice that is required in MERs denial notices is now oodified in W&J.C 

12 §14182(b)(21), which provides:

13 '7he notice shall set out with specificity the reasons for the denial or failore to 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

unconditionally approve the request for exemption from plan enrollment. The notice 

shall inform the beneficiary and the provider of the right to appeal the decision. how 

to appeal the decision. and if the decision is not appealed, that the beneficiary shall 

enroll in a Medi-cal plan and how that enrollment sh.all occur. The notice shall also 

include information of the possibility of cominued access to an oui-of-netwotk 

provider pursuant to paragraph (13). A beneficiary who has not been enrolled in a 

plan shall remain in fee-for-service Medi..Cal if a request for an exemption from plan 

enrollment or appeal is submitted, until the final resolution. The department shall 

also require. the plans to ensure that these beneficiaries receive continuity of care. 

MANDATORYENROLLMENT OF SENIORS AND PERSONS 

WITHDISABILI.TIES IN MANAGED CARE 

42. At all times material herein prior to June 20111 Seniors and Persons with Disabilities

26 had the choice between receiving medical coverage from die Medi-Cal program either on a fee-for-

27 service or managed care basis. In November of 2010, Califomia obtained federal approval for a 

28 § lllS(b) Medicaid Demonstration Waiver ("Waiver'1 from the Center for Medicare and Medicaid

17 
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1 Services ("CMS") whereby California will receive an additional $15 billion in federal funding over 

2 a five-year period. Among the provisions of this Waiver is the mandatory enrollment of Seniors 

3 and Persons with Disabilities in managed care. The State has in return committed to develop 11Dd 

4 implement specific standards to protect these elderly and disabled recipients. including exemptions 

5. from managed care for recipients with complex medical conditions receiving fee-for service care,

6 continuity of care or "seamless care" for recipients enrolled in managed care, and adequate notice 

7 of any changes, together with clearly delineated rights to exemptions and appeals. 

8 43. Beginning in June 2011, more than 240,000 Seniors and Persons with Disabilities in

9 16 C:alifornia counties (Alameda, Contra Costa, Fresno, Kem, Los Angeles, Madera, Riverside, 

10 Sacramento, San Bernardino, San Diego, San Francisco, San Joaquin, Santa Clara, Stanislaus and 

11 Tulare) have been required to join a managed care plan by the month of their birth.day unless they 

12 met the medical exemption criteria. Fourteen of these counties only have two managed care plans, 

13 and two counties have only one plan. 

14 44. Since June 2011, more than 27,000 :MERa have been filed by Seniors and Persons

15 with Disabilities. DHCS has approved less than 20% of these MERs. 

16 45. Since at least June 2011. DHCS bas regularly denied MERs from Seniors and

17 Persons with Disabilities who meet at least one of the complex medical condition categories set 

18 forth in 22 CCR. §S3887(a)(2) and the HCO Forms 7101 and 7102. DHCS has denied these MBRs 

19 on the additional new grounds that the beneficiary's treating physician has not provided 

20 documentation indicating that the beneficiary's medical condition is so unstable that he/she cannot 

. 21 be transferred without deleterious effects to a managed care provider with the same medical 

22 specialty or specialties as the treating fee-for-service Medi-Cal physician(s). The Department has 

23 also denied MERs on the additional new grounds that the beneficiary's condition is not high risk 

24 and/or the beneficiary's physician has not provided notes from the last five office visits and/or the 

25 most recent history and physical and/or treatment plan. 

26 46. In February, 2012, DHCS removed, among other things, the nursing home waiver

27 from the HCO Form 7102. A true copy of the new HCO Form 7102 is attached hereto and marked 

28 as Exhibit E. There no longer is a separate form with which to apply for a nursing home waiver 
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exempti<!n. Yet, up until the present day, the Department has never adopted a regulation or 

2 otherwise issued an all-comrty letter, plan lette.r. plan or provider bulletin or similar instmctions 

I 3 conccming the eJirniuatlon of the automatic nursing home waiver exemption. In addition. new 

4 enrollees have not been sent informatiOll about the nursing home waiver exemption or how they can 
I 

5 still apply for it The Department bas never adopted a regulation setting forth the deleterious effc<:t 

6 standard or any of the other above-mentioned. additional eligibility standards for initial submission 

7 of lv.lERs. 2 The Department also did not have an official written policy implementing the 

8 deleterious effects standard in granting MBRs until J"uly 18, 2012, whm it issued an All Provider 

9 Bulletin and notice to Medi-Cal providers. A true copy of this Provider Bulletin and notice to 

10 Medi-Cal providers axe attached hereto, marked collectively as Exhibit F and incorpomted herein 

11 by reference. This Provider Bulletin has not been·sent to all providexs who treat elderl.y and 

12 disabled Medi-Cal beneficiaries on a fee-for-service basis. There are no instructions in the Provider 

13 Bulletin or in the notice about what iDformation. must be provided to satisfy the deleterious medical 

14 effects standard. 

15 47. Petitioners are informed and believe and, based upon sucli information and belief,

16 allege that DHCS employees have been arbitrarily denying MERs on additional grounds that are not 

17 set forth in 22 CCR §53887 and the July 18. 2012 Provider Bulletin and that have not been 

18 disclosed to beneficiaries, providers and the general public and that the denial of these MER.s 

19 results in medically necessary health care services not being provided promptly and humanely to 

20 certain Seniors and PersODS with Disabilities. 

21 48. Up until the present day. DHCS has not amended the HCO 7101 form end its

'}:), accompanying instructions to specify all the information that beneficiaries and thc-i.r providers are 

23 

25 
2 22 CCR §53893(a)(3) addresses beneficiaries whose MF.Rs have already been granted. The 
regulati(?n provides, in pertinent part, that "[e]xcept for pregnancy, any beneficiary granted a 

26 medical ex.emption from plan enrollment shall remain with the fee-for-aenrice provider only until 
the medical condition has stabilized to a level that would enable the individual to change physicians 

27 and being receiving care from a plan provider with the same specialty without deleterious medical 
effects, as derP.rmined by a beneficiary's treating physician in the Medi--Cal fee--for-service 

28 program,, up to 12 months from the date the medical exemption is first approved .... •t • 
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1 iequired to submit for the review and approval of their MBRs. including the new eligibility 

2 standards for MBRs contained in the July 18, 2012 Provider Bulletin. 

3 49. At all times material herein. the standard notices sent to Seniors and Persons with

4 Disabilities denying their MERs are inadequate. The notices make no mention of the deleterious 

5 effects standard. These notices instead offer several stock reasons for denial of the MERs, such as: 

6 "Your medical condition does not qualify for a medical exemption. This decision is based on the 

7 infonnation sent to us by your doctor.'' This conclusory language in the notices provides no 

8 specifics about the factual bases for denying the MER so that Seniors and Persons with Disabilities 

9 can make informed decisions on whether to appeal the denial of the MER.s or the likelihood of 

10 success of such appeals. In addition, these notices do not advise Seniors and Persons with 

11 Disabilities of the procedures whereby they could continue to receive fee-for-service Med-Cal from 

12 the time they appeal the denial of their MER until a hearing officer decides their administrative 

13 appeal. A true copy of one of these standard notices is attached hereto, marlred as Exhibit G and 

14 incorporated herein by reference. 

15 

16 

17 

DBCS ADMINISTRATIVE ERRORS LEAD TO FAil.URES TO PROVIDE 

NOTICES TO THOUSANDS OF BENEFICIARIES 

50. At. all times material herein, DHCS ha.ci contracted with MAXIMUS, a for-profit

18 publicly traded company with corporate headquarters in Res ton, Virginia, to serve as the enrollment 

19 broker for Seniors and Persons and Disabilities. On November 28, 2012, DHCS announced that 
I 

20 from March 2011 through October 2012 MAXIMUS bad committed widespread errors in 

21 processing MERs from Seniors and Persons with Disabilities, including defaulting them into 

22 managed care without sending them any notices of the denials of their MERs and /or denying their 

23 MERs as incomplete without giving these beneficiaries' providers 30 days to provide additional 

24 information. Petitioners are infonned and believe and, based upon such information and belief, 

25 allege that these errors by MAXIMUS affected MBRs from more than 9,000 Seniors and Persons 

26 with Disabiliti�. 

27 51. In January 2013, on infonnation and belief, DHCS sent two letters, Letters X and B,

28 to all Seniors and Persons with Disabilities whose :MERS had been improperly processed by 
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1 ; MA.iaMUS. True copies of Letters X and B are attached hereta end. marked 1'.eSpectively as Exhibit 

2 Handl. 

3 52. Contrary to the requirements of W&IC §14182(b)(21), Letter X did not set out with

4 specificity the reasons for the denial of the MER.s, nor did it inform the beneficiaries and their 

5 p:rovidem of the right to appeal tbo decision, how to appeal the decision. and if the decision hi not 

6 appealed, that the beneficiary shall enroll in a Medi-Cal plan and how that enrollment shall occur.

7 Letter X also did not infonn the affected Seniors and Pcrsoos with Disabilities that those 

8 beneficiaries who have not been enrolled in a (managed] plan shall remain in f�for--service Medi-

9 Cal while the MER or appeal is submitted, until final resolution. .. 

10 53. As I..ettca- X supplied no information about the reason for the denial of the MER,

11 beneficiaries cannot make an informed decision about whether to file an appeal and request a state 

12 fair hearing. Even if a beneficiacy requests a hearing, her ability to prepare her case is adversely • 

13 affected because she baa no infounation what.soever regarding the basis for DHCS' denial.· 

14 54. Letter X instructs beneficiaries that they have forty-five ( 45) days from the date of

15 the letter's mailing to request a state hearing even though W&J.C §10951 provides that beneficiaries 

16 have ninety (90) days to request a state hearing. 

17 55. Letter X is also deficient in that it requires beneficiaries who seek an appeal, to make

18 an affirmative request to be returned to fee-for-semce Medi.Cal pending the appeal. Beneficiaries 

19 are infonned that the affianative request must be made within thirty (30) days. 

20 S6. Letter B does not info.rm beneficiaries of what additional info:rmation their fec-.for-

21 providers were supposed to provide in support of their MERS. Letter B gives beneficiaries six 

22 months to file a new MER. However. recipients have only 30 days to make a telephonic request for 

23 reinstatement to fee for service pending decision on the new MER. For beneficiaries who remain in 

24 the managed plan, Letter B requires them to file new MERs within 45 days, when they are 

25 permitted 90 days by statute. 

26 57. DHCS further complicated matters by sending notices to the wrong people,

27 including en:oneously sending Letter X to approximately 3,000 people who should have only 

28 received Letter B, sending no letters to some people who should have received these letters, � in 
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1 some instances sending people both letters. This has only caused :further confusion. and created 

2 further obstacles for beneficiaries trying to receive the care to which they are entitled. 

3 SS. As a result of Respondents' above--menti.oned actions, thousands of Seniors and 

4 Persons with Disabilities have already experienced or have been threatened or will be threatened 

5 with the catastrophic break in the health care.treatment administered. by dedicated prof�ionals for 

6 years. Absent injunctive relief, Petitioners and many other vulnerable individuals who are also 

7 entitled to be exempt from mandatory enrollment in managed care have suffered and will continue 

8 to suffer irreparable harm, including even the possible loss of life, as they have been and denied and 

9 will be denied the necessary care for such complex medical conditions as cancer, mv and kidney 

10 failure. 

11 Demand has been made upon Respondents to perform their duties in accord with the requirements 

12 of law. Respondents have failed and refused to perform those duties as required by the law, despite 

13 having the ability to carry out those duties. 

14 

15 

16 

17 

18 

19 

21 

22 

23 

24 

25 

26 

27 

28 

59. 

CAUSES OF AC'nON 

FIRST CAUSE OF ACTION 

(All Petitioners for Violations of W&I C §14182(b)(1S) and 22 CCR§ 53887) 

Petitioners real.lege and incorporate by referen� each and every allegation contained 

in the Petition. 

60. Respondents have failed and continue to fail to apply only the standards set forth in

W&IC §14182(b)(l5) and 22 CCR§ 53887(a)(2) (mcluding the original HCO 710land 7102 

forms) in deciding whether to grant MERs submitted by Seniors and Persons with Disabilities. 

Respondents are applying additional standards inconsistent with and not fomid in the governing 

statute and regulations. These unlawful standards and practices used in the. :MER. determination 

process include, but are not limited to: 

a. Imposing new and more stringent requirements including the deleterious effects

standard with respect to grants MERs:
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6 

7 

8 

9 
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b. Requiring proof from beneficiaries' feo-for-eervice treatL.,g physicians tbat

transfer into managed care would have deleterious medi981 effect.a upon the

beneficiaries;

c. · Requiring th.at the treating physicians also submit the progress notices from the

last five visits and sometimes a history and physical IIDd/or tre�t plan and

denying the MERs when that additional information has not been provided; and

d. Effectively eliminating_ the nursing home waiver by ceasmg to provide a form to

apply for the exemption.

61. Petitioners lack a plain, speedy and adequate remedy at law except by way of

10 peremptory writ of mandate pursuant to Codo of Civil Procedure § 1085. 

11 SECOND CAUSE OF ACTION 

12 (All Petitioners for Violations of California Administrative Procedures Act 

13 And WIC § 14182(k) 

14 62. Petitioners reallege and incorporate by reference each end every allegation contained

1S in the Petition. 

16 • 63. The Administrative Procedure Act ("APA") provides, in pertinent part, that "[n]o 

17 state agmcy shall issue, utilize, eof� or attempt to enforce any guideline, criterion. bulletin, 

18 manual, instruction, order, standmd of general application, or other rule. which is a regulation as 

19 defined in Section 11342.600, unless the guideline, criterion. bulletin, manual, instruction, otder, 

20 standard of general application, or other rule has been adopted as a regulation and filed with the 

21 secretary of State .... " Gov. Code §11340.S(a)(italics added). 

22 64. •'Regulation" is broadly defined as "every role, regulation, order, or standard of

23 general application or the amendment, supplement. or revision of any role. regulation. order. or 

24 standard adopted by any state agency to implement, intetpret. or make specific the law enforced or 

25 administi,red by it, or to govem i1s procedure. ... " Gov. Code § 11342.600. 

26 65. In reviewing and/or denying MBRs submitted by Seniors and Persons with

27 Disabilities, Respondents are unlawfully applying and enforcing underground regulations 
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1 concerning the "deleterious effects" standard and other requirements that have not been adopted in 

2 accordance with the AP A and that were not even put in writing until July 2012. 

3 66. In eliminating the automatic exemption for the home waiver program without either

4 amending 22 CCR.§ 53887 or issuing an nll--county letter, plan letter. plan or provider bulletin or 

5 similar instructions, Respondent, are violating1heAPA and W&IC § 14182(k). 

6 67. • Petitioners lack a plain. speedy and adequate remedy at law except by way of

7 peremptory writ of mandate pursuant to Code of Civil Procedme § 1085. 

8 

9 

10 

THIRD CAUSE OF ACTION 

(All Petitioners for Violations ofW&I C §14182(b)(21)) 

68. Petitioners reallege and incorporate by reference each and every allegation contained

11 in the Petition. 

12 69. Contrary to WIC §11482(b)(21), Respondents have issued notices of action and

13 continue to issue notices of action to SeniOIS and Persons with Disabilities that do not set out with 

14 specificity lhe reasons for denial or failure to approve their MERs. 

lS 70. In further violation of WIC §11482(b)(21), Respondents have refused to allow

16 Seniors and Persons with Disabilities to remain in fee-for-service Medi-Cal when MERs have been 

17 submitted or appeals from denials of the MERs have been submitted and prior to the final resolution 

18 of those MERs. Respondents have also granted temporary exemptions for a few months without 

19 adequate notice to beneficiaries regarding the status of their MER.s. 

20 71. Petitioners lack a plain. speedy and adequate remedy at law except by way of

21 peremptory writ of mandate pursuant to Code of Civil Procedure § 1085. 

22 

23 

24 

25 

FOURTH CAUSE OF ACTION 

(All Petitioners for Violations of 22 CCR §§50179, 51014.l(c). 

51014.2(a)&(b), 53882, 53883, and Cal. Const, ArL Iy §7) 

72. Petitioners rcallege and incorporate herein by reference each and ever.y allegation

26 contained in the Petition. 

27 

28 
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73. Under state law, a '"person may not be deprived of life. h"berty, or property wifuot.'t

due process of law." Cal. Const Art. I, §7. Medi-Cal recipients have a property interest in ifLe 

lawful provision of Medi-cat becelits. 

74. Medi-Cal recipiem must be notified in writing by means of a notice of action of any

action being taken by Respondents or their agents that would adversely affect their Medi-Cal 

eligibility or scope of benefits. This notice must include the nature of the action, the reason for the 

action. the right to a state h.P..aring if dissatisfied with the action, and the circumstances 1.1Il.det which. 

benefits will continue if a hearing la requested. 22 CCR §§S0179; S1014.l(c); see also Manual of 

Policies and Procedures § 22-00l(a)(l). which n,quires the notice to contain the circumstances 

undcc which aid will be continued if a hearing is requested. (The state further explains the 

requirements of due process in All Counties Information Notice I-151-82, which clarlfies that 

filling in form notices does not assure that a notice is adequate and that a "Notice of Action is 

intended to be a personal communication to the recipient, addressing the recipient's own. unique 

situation and circumstance.") Any recipient of public social services - including Medi-Cal 

benefits -who is dissatisfied with any action relating to his/her receipt of be.llofits has the right to 

seek review of the action through a state administrative hearing. W &IC § 10950. The hearing must 

be held within 30 days of a request; be conducted by a state administrative law judge {" ALr'); and 

allow the recipient the opportunity to present testimony and evidcnc:c on her/his behalf '11d question 

opposing witnesses. W&J.C §§10952, 10953, 10955. The AlJ shall issue a written hearing 

decision, explaining the basis for the decision. W&IC §10958; 22 CCR §§50951- 509S3. 

75. In violation of the above-mentioned provisions of law, Respondents have issued and

continue to·issue notices of action to Seniors and Persons with Disabilities that do not set forth the 

specific reasons for denial of their MERs or the circumstances under which they could continue to 

remain in regular Medi-Cal if they request an administrative hearing as to the denial of their :MER.s. 

76. Under 22 CCR §S3882, DHCS must mail an enrollment form and plan information

to each eligible beneficiary, and the mailing must include instructions on how to enroll in a plan and 

how to request an exemption for either medical or non-medical reasons. After receiving this notice, 
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1 beneficiaries have thirty days to either chose a managed care plan or file for a MER. ·Only if they do 

2 not do either of� can they be defaulted into a managed care plan, pursuant to 22 CCR §53883. 

3 77. In violation of the above-mentioned provisions of law, Respondents have failed to

4 send the necessary enrollment form, plan information, and instructions, and have defaulted 

5 Petitioners and other Seniors and Persons with Disabilities into managed. care plans unlawfully. 

6 78. Petitioners lack a plain. speedy and adequate remedy at law except by way of

7 peremptory writ of mandate pursuant to Code of Civil Procedure § 1081. 

8 F.l.Fl'B. CAUSE OF ACTION 

9 (All Petitioners for Violations of 22 CCR §53893(a), Govomment Code § 11425.30(a)(l),

10 W&IC §10960(a) and (c), and Cal. Const, Art. I, §7) 

11 79. Petitioners reallege and incorporate herein by reference each and every allegation

12 contained in the Petition. 

13 80. In accordance with 22 CCR §53893(a), DHCS has designated a Medi-Cal Managed

14 Care Office of the ombu�aman, This very regulation. however, mandates that the ''Ombudsman

1S shall provide Medi-cal beneficiaries access to a service which investigates and resolves complaints 

16 about managed care plans by, oron behalf, of Medi-Cal beneficiaries." Id. (italics added)�

17 81. Government Code § 1l 425.30(aX1) provides, in pertinent part, that a "person may

18 not serve as presiding officer in an adjudicative proceeding" if that «person has served as 

19 investigator, prosecutor, or advocate in the proceeding or its preadjudicative stage." 

20 82. W &IC § 10960(a) provides. in pertinent part, that the .. director shall grant or deny" a

21 rehearing request after the administrative law judge has issued the proposed decision. W &IC 

22 § 10960(c) in tum provides that the ''notice granting or denying the rehearing request shall explain

23 the reasons and the legal basis for granting or denying the request for rehearing." 

24 83. In violation of 22 CCR §53893(a), Government Code §11425.30(a)(l), W&IC

25 §10960(a), and the Due Process Clause of the California Constitution, Respondents have authorized

26 and continue to authorize the Medi-Cal Managed Care Office of the O.mbusdman: (a) to oppose 

Z7 Medi-Cal beneficiaries on their complaints relating to managed care plans; and (b) to advocate on 

28 DHCS' behalf in an administrative proceeding relating to the denial of MER from a Senior and/or 

26 
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1 Person with Disabilities and to later serve as the presiding officer who makes the decision on 

2 whether to grant or deny the rehearing requests from this beneficlaey after the aciministtative Jaw 

3 judge has denied the MER. In violation ofW&IC §10960(c), Respondents also have authorized 

4 and continue to auth.ori7.e the Ombudsmen. to deny rehearing request without giving the requisite 

5 explanation of the facts and the law to justify the decision. 

6 84. Petitioners lack a plain. speedy and adequate remedy at law eX;cept by way of

7 peremptory writ of-mandate pursuant to Code of Civil Procedure §1085. 

8 SIXTH CAUSE OF ACTION 

9 (All Petitioners for Violations ofW&I §10951, W&I §14182(bX21), 22 CCR §53887 and Cal. 

10 Const, Art. I, §7) 

11 85. Petitioners reallege and incorporate by reference each and wery allegation contained

12 in this Petition. 

'13 86. . Respoodeots' Letter X violates the law in three respects. P"lr5t, the letter purports to

14 communicate a. denial of a Medical Exemption Request. The "denial� fails to set out with 

15 specificity tho reasons for the denial or failure to WlCOilditionally approve the request for exemption 

16 from plan enrollment. Second, Letter X cuts in half the time to request an appeal for a State Fair 

17 Hearing. Third, Letter X requi� beneficiaries who seek an appeal, to make an affirmative requ.eat 

18 to be retnmed to fee-for-service Medi-Cal pending the appeal, and to do so within thirty (30) days. 

19 By placing the burden on the beneficiary to request to remain in (or retum to) fee..for-service, 

20 DHCS is in direct violation of law, which mandates that the beneficiary remain in fc�for-service 

21 Medi-Cal "until final resolution" of the MER appeal 

22 87. Respondents' Letter B violates the law by requiring certain beneficiaries who remain

23 in the managed plan to file new MBRs within45 days, when they are permitted 90 days by statute�. 

2A Letter B also does not inform beneficiaries of what additional information their fee-for-providers 

2S were supposed to provide in support of their MERS. Finally, the 30-day deadline to request a return 

26 to regular Medi-cal has no basis in the law. 

'J:1 88. Peti.ti.oner lacks a plain, speedy and adequate remedy at law except by way of writ of

28 mandate pursuant to Code of Civil Procedure § 1085. 
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1 SEVENTH CAUSE OF ACTION 

2 (All Petitioners for Violations of W&IC §§ 10000 and 14182(b)(21), 

3 22 CCR§§ 53882 and S3887, and Cal. Const. Art. 1, §7) 

4 . 89. Petitioners reallege and incorporate by reference each and every allegation 

5 contained in this Petition. 

6 90. In violation ofW&IC §§ 10000 and 14182(b)(21), 22 CCR §§ 53882 and 53887 and

7 Cal. Const Art. 1, §7, Respondents: have not made the necessary amendments to HCC Form 7101 

8 and its accompanying instructions to provide beneficiaries and providers with notice of all the 

9 information that is required for the review and approval of MERs; are arbitrarily denying MERs 

10 from Seniors and Persons with Disabilities on additional grounds that are not set forth in 22 CCR 

11 §53887 and the July 18, 2012 Provider Bulletin and that have not been otherwise disclosed to

12 beneficiaries, providers and the general public; and are imposing standaros for granting MERs that 

13 result in inhumane delays in the provision of medically necessary health care services to certain 

14 Seniors and Persons with Disabilities. 

lS 91. Petiti.onexs lack a plain. speedy and adequate remedy at law except by way of

16 peremptory writ of mandamus pursuant to Code of Civil Procedure § 1085. 

17 PRAYER 

18 Wherefore, Petitioners pray that th.is Court grant the following relief against Respondents: 

19 1. Issue a Peremptory Writ of Mandate pursuant to Code of Civil Procedure § 1085

20 ordering Respondents to: 

21 A. Cease enforcement of the deleterious effects standard or any other standard

22 or requirements not set forth in 22 CCR §53887(a)(2) and W&IC §14182(b)(15) with regard to the 

23 decision on whether to grant or deny MBRs; 

24 B. Cease sending inadequate, conclusory notices of action for the denials of

25 MBRs that do not comply with W&IC §14182(b)(21), 22 CCR §§50179, 51014.l(c) and 

26 51014.2(a}&(b). and the Due Process Clause of the California Constitution by not containing an 

27 explanation of the specific factual and legal reasons for the denials of the MERs and that also fail to 

28 advise beneficiaries of the procedures whereby they could continue to receive, or be returned to, 

28 
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1 fee-for-service Med-Cal from tlte time they appeal the denial of their MER until a hearing officer 

2 decides their administrative appeal; 

3 C. Cease failing to send enrollment fODJ18 and information as required under 2.2

4 CCR §53882, and automatically defaulting beneficiaries into managed care plans in violation of 22 

5 CCR §53993; 

6 D. Cease failing to provide a form with which beneficiaries requiring a nursing

7 home waiver can apply for an exemption; 

8 B. • Cease committing violations of 22 CCR §53893(a), Government Code

9 §11425.30(a)(l), W&IC §10960(a)and (c), and the Due.Process Clause of the Califomia

10 Constitution by authorizing the Ombudsman to oppose MER.a from beneficiadcs, and to decide 

11 whether to grant or deny rehearing requests after the administrative law judge has denied their 

12 MERs and by issuing denials of these rehearing requests that do not explain the facts and law to 

13 justify such decisions; and 

14 F. Cease starting the time in which a petitioner has to act m1der either Letter X

15 or Letter B, until DHCS re-sends Letter X and Letter B to the appropriate beneficiarlea. 

16 G. Cease eofoxcing a 45-day time limit in which to appeal a MBR denial in

17 place of the 90 day time period to requem: a hearing. 

18 H. Restore all beneficiaries who received Letter X or Letter B to fee for service

19 Medi-Cal until a f'mal determination on their MERs, using the correct standard, unless the 

20 be.neflciary elects to stay in the managed cm:e plan; 

21 l Restore all beneficiaries who received denial notices in June 2011 or

22 thereafter, who wish to be so reiustat� to fee for service Medi-Cal until a final df'.term1nation on 

23 their :MBR.s, using the correct standard, unless the beneficiary elects to stay in the managed care 

24 plan; 

25 J. Amend HCO Form 7101 and its accompanying instructions to set forth all

26 the information neccssacy for 6Valuation and approval of MBRs, including the information 

Z7 concemiog the deleterious medical condition and the need for documentation of its instability 

28 

29 
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1 discussed m the Provider BUlletin and information enabling nursing home waiver ben�ficiaries to 

2 apply for-a� using Form 710�; 

3 
K. Provide notice to all beneficiaries whose MERs were denied from June 2011

4 
until the present of all �e information and documents required by Respondents for the review .an4 

5 
approv.al of ME.Rs and that these ben�cQlri� IJiay �-file their MER.s i:p confc;,rm�cc; wi� .t4e new 

6 

7 

10 

11 

12. 

13 

14 

1� 

16 

17 

18 

19 

instructions and requirements on_ the.-amended HCO Form 7101; 

L. Provide notice to all beneficiaries who previously received a map.datory

e.t.�ption•ftom mailag® ea¢ based.on the nut$ing home waiver by filII1g .HCO Form n02 of iwy 

and all changes in the nursing home waiver exemption process and that they may re-file their MERs 

in confo.IIIUlllc.e with the new instructions and requirements on the amended HCO Form 7101; 

M. ls&ue a provider and�y other ilec.essaty l!ulletins informing beneficiaries

and providers ofthe �gcs in the exemption process for nursing home w�vers; 

2. Issue a temporary .restraining order, preliminary injunction and/or pennanent

illj�ctiop. prohibiting Responding from corn.Iajtting any of the violations set forth µi 1.above-w� 

regard.- to the MERs froin P-etitioners aiid all other b'enefici.Qries l�e them; 

3. 

4. 

5. 

Enter an order for Respondents to pay fot costs for this lawsuit; 

Enter an order for Respo�dents to pay for attorney's fc;es as allowed by law; and 

G$t such Qther and fµtthe,:- �Uef �at the Court. dee� j_us� a.pd neQeSsary. 

20 Date: November 4, 2013 Respectfully submitted, 

21 

22 

23 

24 

25 

26 

27 

� 

Date: November 4, 201'3 

LEGAL AID.FOUNDATION OF LOS ANGELES 

BY:c--\�:) 
PAUL.J. ESTUAR 
Attorneys for P.etitionets 

Respectfully submitted. 
WESTERN CENTER ON LAW &POVERTY 

BY� � £ & �\¢+- I Jew l\n. ('I 

rbhifT NEWMAN 
' � 

Attomeys for Petitioners 
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