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I. INTRODUCTION

1. Petitioners Karen Koens and Vanessa Landeros-Martinez hereby challenge the failure by
Respondents Will Lightbourne, Director, California Department of Social Services, the California
Department of Social Services (hereafter CDSS), Jennifer Kent, Director California Department of
Health Care Services and the California Department of Health Care Services (hereafter DHCS) to
provide adequate Notices of Action when denying Protective Supervision after assessing an In-Home
Supportive Services applicant or reassessing an In-Home Supportive Services recipient.

2. Respondents limit the information provided to applicants and recipients of IHSS Protective
Supervision in a meaningful manner. When a county denies protective supervision, the notice does
not state whether the applicant or recipient was assessed for protective supervision or why protective
supervision was denied. The notice of action (hereafter NOA) does not identify the specific
regulation that supports the action. Instead, the NOA cites all of the regulations that support the
denial of protective supervision. The NOAs fail to identify the information or action that the
applicant or recipient needs to gain IHSS protective supervision.

3. Petitioners bring this action on their own behalf because they are beneficially interested in
receiving an adequate NOA for IHSS Protective Supervision Services that provides (a) client-specific
information that is sufficient o allow the individual to determine the issue, (b) a non-technical
explanation of the concept of “Protective Supervision”, (c) explain the action to be taken and (d) if
the individual does not agree, to decide whether to request an administrative hearing to review the
county’s determination.

/
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II. STATEMENT OF FACTS

A, Petitioner KAREN KOENS

4. Ms. Koens is the mother and caregiver of her disabled minor son, M.K., who suffers from
Autism. From infancy, M.K. experienced profound developmental delays with respect to language
development, self-stimulating behaviors, socialization and impulsivity. When M.K. was 18 moniths,
Ms. K.K. had his symptoms and behaviors evaluated and was diagnosed with autism spectrum
disorder. He has since been diagnosed with seizure disorder. At seven years of age, M.K., who is
nonverbal, did not know and could not recite his telephone number his name or his address. At all
relevant times, M. K. lives with his parents and his older sister in Santa Cruz County.

5. MK. receives federal Social Security Supplemental Security Income benefits and Medi-
Cal. He is a client with the San Andreas Regional Center. At all pertinent times, he attends special
education classes in a highly restricted environment.

6. On February 6, 2014, Ms. Koens applied for IHSS services and Protective Supervision for
her son. On March 12, 2014, Santa Cruz County conducted a home visit to assess M.K. for IHSS
services. The worker noted that 7-year old M.K. is not toilet trained and uses diapers, needs
assistance with dressing, bathing, oral hygiene, grooming. M.K. requires verbal direction and
supervision during meals.

7. During the March 12, 2014 interview, Ms. Koens reported that her husband worked. She
also said that she was temporarily disabled because as she was being treated for breast cancer. The
social worker informed Ms. Koens that she could hire someone to be the paid IHSS provider. Ms.

Koens stated that she could care for M.K. at that point in time. She indicated that she might need to

have a care provider for M.K. after her surgery.
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8. On March 12, 2014 Santa Cruz County denied Ms. Koens’ IHSS application. The NOA
states that “[Y]ou did not tell us enough information to determine if you can get services. (MPP 30-
760.1).” The denial reason is that “[TThe parent has not left full-time employment or is prevented
from obtaining full-time employment because of the need to provide IHSS to the child. (30-
763.451(a).)”

9. Ms. Koens made a new application for IHSS for M.K., including Protective Supervision in
early 2016. Santa Cruz County approved IHSS services including Protective Supervision and also
approved Ms. Koens as the IHSS provider for M.K.

10. After the 2016 THSS application was approved, Ms. Koens requested an administrative
hearing on April 19, 2016 to review the March 12, 2014 Notice. Santa Cruz County requested that
the hearing be bifurcated to determine whether there was jurisdiction for CDSS to hold an
adminisirative hearing on the 2014 NOA.

11. The jurisdictional hearing was held on May 25,2016. The ALJ found that the March 12,
2014 NOA was inadequate and ordered an administrative hearing on the merits. The administrative
hearing on the merits was held on September 15, 2016. During the hearing, the parties reviewed
IHSS services areas including Protective Supervision. The Santa Cruz County argued that Ms. Koens
was ineligible to be a provider for her son and receive IHSS due to the two-parent rule, M.P.P. § 30-
763. The County conceded that Ms. Koens had recovered from her illness and was currently the
[HSS provider.

12. The Proposed Decision in Hearing #2016112009 specifically rejected Santa Cruz
County’s contention that Ms. Koens could not be her son’s IHSS provider because her husband was
available to provide care to the child as part of an intact two parent family. (A #rue copy of the

Proposed Decision in Hearing #201611200$ is attached hereto and incorporated by reference as
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Exhibit 1.) The Proposed Decision also rejected the county’s contention that Ms. Koens was
ineligible to be her child’s THSS provider as she had not left out-of home employment to care for
M.K. (Exhibit #1, Proposed Decision #2016112009 p. 23.) The ALJ also granted Protective
Supervision for M.K and ordered the claim remanded for the County to approve Protective
Supervision and other IHSS in the amount effective February £, 2014 ongoing untii the date of the
current 2016 assessment. (See Exhibit #1, Proposed Decision, p. 23.)

13. After reviewing the Proposed Decision in #2016112009, the Presiding Judge, on behalf
of Respondent Jennifer Kent, exercised his authority to issue the Director’s Alternate Decision and
held that the March 12, 2014 NOA was adequate and asserted that CDSS had no jurisdiction to
consider the merits of Ms. Koens’ cliam for retroactive Protective Supervision for M.K.. (A true
copy of the Director’s Alternate Decision in Hearing #2016112009 is attached herete and
incorporated by reference as Exhibit 2.)

B. Petitioner Vanessa Landeros-Martinez

14. Ms. Landeros-Martinez is the mother and caregiver of her developmentally disabled
minor daughter, EM. E.M. was diagnosed at birth as having the congenital developmental disorder
Down Syndrome and has been diagnosed as having significant intellectual disabilities (formerly
described as mental retardation). E.M. receives Supplemental Security Income (SSI) and Medi-Cal.
She is a client with the North Bay Regional Center. She attends special education classes. Atall
times relevant to this petition, E.M. lives with her mother, stepfather and younger half-siblings in
Sonoma County, California.

15. Ms. Landeros-Martinez initially requested In Home Supportive Services (IHSS) on
behalf of her daughter in 2010 when EM was 10 from Sonoma County, California. Sonoma County

made a home visit to assess Ms. Landeros-Martinez’s daughter, E.M,, for IHSS eligibility and issued
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a NOA granting some IHSS services activities. However, the NOA does not state whether Sonoma
County assessed EM for Protective Supervision and does not state the reasons for denying Protective
Supervision.

16. Subsequent reassessment home visits confirmed E.M.’s eligibility for IHSS services.
From January 27, 2011 through June 22, 2015, Ms. Landeros-Martinez received seven {7) additional
notices of action pertaining to E.M.’s IHSS services. None of the additional notices of action
addressed whether Sonoma County assessed E.M. for Protective Supervision and found her to be
ineligible or that she was never assessed for Protective Supervision.

17. Subsequent to the June 22,2015 NOA, Ms. Landeros-Martnez. learned about Protective
Supervision from an THSS advocate. She requested that the County assess E.M. for Protective
Supervision. Sonoma County issued the August 16, 2016 NOA authorizing Protective Supervision
retroactive to October 30, 2015.

18. On September 7, 2016, Ms. Landeros-Martinez requested an administrative hearing to
dispute the County’s denial of Protective Supervision from the initial application date September 15,
2010 until October 29, 2015.

19. CDSS held the administrative hearing on October 28, 2016. During the hearing, Sonoma
County asserted that al! of the issued NOAs pertaining to the amount of type of IHSS services
available to E.M. between 2010 and October 29, 2015 were legally sufficient. The County
maintained that E.M. was not entitled to retroactive Protective Supervision Services as there had been
no timely request for a hearing within the jurisdictional window. None of the seven NO As indicate
that E.M. was ever assessed for Protective Supervision even though IHSS regulations specifically

requires that all minor children IHSS applicants be assessed for any need for PS services.
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20. The CDSS Administrative Law Judge (ALJ) issued a Proposed Decision in Hearing
#2016256251 on November 9, 2016. (A true copy of the Proposed Decision in Hearing #2016256251
is attached hereto and incorporated by reference as Exhibit 3.) In this Decision, the ALJ analyzed the
County’s documents. There were no notes under Protective Supervision and there was no protective
supervision worksheet in the file.

21. The ALJ analyzed the Notices of Action for adequacy on the issue of assessing for
“Protective Supervision”. The ALJ noted that the 9/15/10, 1/27/2011, 1/30/12, 2/15/13 and the
8/29/13 had no figure in the column following Protective Supervisicn and no regulation describing
Protective Supervision at the bottom of the Notices. The Protective Supervision Notices dated
5/20/14, 6/9/14 and 6/22/15 failed to provide any short descriptions of any service. These Notices
contained zeros for the line Protective Supervision, failed to explain why E.M. was not eligible for
Protective Supervision and there were no messages concerning Protective Supervision anywhere on
the Notices. Also, the June 22, 2015 notice did not contain any individual messages to the claimant
on the fifth page. The ALJ determined that none of the Notices of Action were adequate and there is
jurisdiction to hear the merits for retroactive assessments. (Exhibit 3, Proposed Decision in Hearing
#2016256251, pp. 12, 13.)

22. The ALJ also reviewed the standards for protective supervision for minors. The ALJ
found that the Sonoma County social workers made home visits in most of the years from 2010 to
2016. She noted that the county failed to assess E.M. for Protective Supervision and failed to request
that the parent obtain available information and documentation about the mentai deveiopment.

23. After reviewing Proposed Decision #2016256251, The Presiding Judge, on behalf of
Respondent Director Lightbourne, exercised his authority to issue the Director’s Alternate Decision

by concluding that all of the notices of action were adequaie. {A true copy of the Director’s Alternate
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Decision in Hearing #2016256251 is attached hereto and incorporated by reference as Exhibit 4.) As
such, Ms. Landeros-Martinez’s request for hearing must be dismissed as an untimely filing within the
State Hearing jurisdiction.

24, Inreaching the decision that the request for hearing must be dismissed, only one NOA
was reviewed for adequacy. (Exhibit 4, Director’s Alternate Decision, p. 6 [“Since a single adequate
NOA would be sufficient to render the Claimant’s hearing request untimely, it is only necessary to
evaluate the most recent NOA from June 22, 2015.”]) There is no authority for such a finding.

25. The Presiding Judge stated

“While some would like a detailed evaluation in each notice of action

of what information was considered and which element was found

lacling, the THSS program finds that is not necessary to meet the

legal adequacy standard. [Emphasis added.] Indeed, many individual

parents request a state hearing each year, without benefit of a professional advocates, solely

on the basis of the information provided on the notice of action.

The notice of action is already 6 pages long, and at some point adding more detail

only confuses the issues.” (Exhibit 4, Director’s Alternated Decision, p. 7.)

III. PARTIES

26. Petitioner Karen Koens is the mother and care provider for her son, M.K., who has been
diagnosed with Autisim Spectrum Disorder. Petitioner Koens requested IHSS on behalf of her son on
February 6, 2014 but the denied the IHSS application was denied on March 12, 2014. The NOA
made no mention of whether Santa Cruz County assessed M.K. for Protective Supervision.

27. Petitioner Vanessa Landeros-Martinez is the mother and care provider for her minor
daughter E.M. Petitioner originally applied for IHSS Services on August 11, 2010 when E.M. was 10
years of age. The County granted IHSS services but not Protective Supervision. From 2010 through

2015, Ms. Landeros-Martinez never received one NOA that explained Protective Supervision and

whether Sonoma County assessed E.M. for Protective Supervision.
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28. Respondent Lightboumne is responsible for formulating, adopting, and amending
regulations and general policies affecting the purposes and responsibilities within the jurisdictions of
CDSS, in a manner which is both consistent with the law and necessary for the administration of
public social services. He is also responsible for the enforcement of all federal and state laws and
reguiations to insure that county welfare departments execute the regulations in a uniform and
consistent manner. (Welf. & Inst. Code § 10553.) He has the authority, where appropriate, to
alternate a hearing decision that has been prepared by a CDSS Administrasive Law Judge should the
hearing decision nct meet the legal standards for issuance and enforcement of agency rules, state
and/or federal law. (Welf., & Inst. Code §§ 10959, 10961, MPP § 22-061.) Respondent Lightbourne
is being sued in his official capacity.

29. Respondent Lightbourne has the authority to grant a rehearing, if appropriate, should a
hearing decision not meet the legal standards for issuance and enforcement of agency rules, state
and/or federal law. (Welf. & Inst. Code § 10960.)

30. Respondent California Department of Social Services is the single state agency
responsible for the administration of the public social services administrative hearing process. (Welf.
& Inst. Code § 10950.) When CDSS’ administrative law judge conducts a hearing, the judge will
prepare a written decision that may be adopted as Respondent Lightboumne’s decision. (Welf. & Inst.
Code § 10958.)

31. CDSS administers the In-Home Supportive Services Program, to insure that each county
complies with state laws and regulations including issuing adequate NQAs after each and every

assessment or reassessment of an individual granting or denying protective supervision. (Welf & Inst.

Code § 10600).
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32. Respondent Jennifer Kent is the Director of Department of Health Care Services and, as
such, is responsible for operations of DHCS, enforcement of all laws pertaining to the administration
of health care services and medical assistance (Welf. & Inst. Code § 10721.) Respondent Kent is
responsible for overseeing that all Medi-Cal NOAs comply with the federal Medicaid regulations
pursuant to 42 C.F.R. 431.210. (Welf. & Inst. Code § 12300.) She has authorized Respondent
Director Lightbourne to provide administrative hearings for health care services and medical
assistance. (Welf. & Inst. Code § 10950(f).) Respondent Kent is sued in her official capacity.

33. Respondent Department of Health Care Services is the single state agency charged with
full power to supervise every phase of the administration of health care services and medica!
assistance for which grants-in-aid are received from the United States government or made by the
state in order to secure full compliance with the applicable provisions of state and federal laws.
(Welf. & Inst. Code § 10740.) This includes the administration of the Medi-Cal’ program and
ensuring the Medi-Cal program is operated in conformity with all state and federal laws. (Welf. &
Inst. Code §§ 14000 e seq.)

34. Petitioners are informed and believe and on that basis allege that the actions complained
of herein were carried out by and under the direction and control of Respondents, through their agents
and/or employees, and done within the scope of said agency and/or employment of Respondent
Lightbourne and Respondent Kent.

IV. APPLICATION TO PROCEED UNDER FICTITIOUS NAMES
35. Petitioners Karen Koens and Vanessa Landeros-Martinez request permission from this

Court to proceed in this action using fictitious names for their children, E.M. who is profoundly

! The federal Medicaid Program is called Medi-Cal in California.
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disabled and M.K. who is a disabled minor child. Ms. Koens and Ms. Landeros-Martinez seek to
proceed using fictitious names for their children to protect the privacy their children. In the matter
Doe v. Lincoln Unified School District (2010) 188 Cal.App.4™ 758, the California Third District
Court of Appeal held in that the judicial use of “Doe” plaintiffs had gained “wide currency”. (See
Starbucks Corp. v. Superior Court (2008) 16 Cal. App.4™ 1436.)

36. The principal rule concerning the use of a fictitious name for a party plaintiff requires fir
that the Caiifornia Civil Code Sec. 372 be foilowed. In short, the party prosecuting the claim must be
the “real party in interests” or the person who was injured, otherwise harmed and who has legal
standing to proceed with the suit. In this action, the disabled minor children, of Ms. Koens and Ms.
Landeros-Martinez are the parties aggrieved and injure by the Respondents’ issuance of “alternated
decisions” in CDSS administrative fair hearings matters concerning the eligibility of the disabled
minors to receive IHSS PS services. Ms. Koens and Ms. Landeros-Martinez, as guardians and ad
litem, as well as the parents of the disabled minor children, are not only entitled to proceed with this
action on behalf of their children, but they are also authorized to proceed using the “Doe” fictitious
name rules.

37. The “Doe” plain#iff rule is best articulated in the federal case Does I through XXIII v.
Advanced Textile Corp. (9™ Cir. 2000) 214 F.3d 1058 at 1067. That decision recognized three
grounds for which a plaintiff is permitted to proceed in an action using pseudonym. Only the first
two reasons are relevant to this matter. First, is the situation where “identification creates a risk of
retaliatory physical or mental harm /[citations omitted]. The second situation is where anonymity is
necessary “to preserve privacy in a matter of a sensitive and highly personal nature.” Both of the real
parties in interest in this action, represented by their parents and guardians ad litem, have profound

developmental disabilities which are easily and readiiy the sources of public fear, scorn and
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approbation as a result of behaviors and conduct consistent with their diagnosed medical conditions
as well as shame and embarrassment.

38. The true names of these real parties in interests are actually known to the Respondents,
their agents and assigns. The use of the “Doe” plaintiff pseudonyms is necessary to afford the real
parties in interests, some modicum privacy, dignity and respect while their right to have IHSS PS
benefits provided as required by law are prosecuted through their request for judicial review of the
actions of the Respondents.

V. LEGAL FRAMEWORK

39. While the IHSS program is jointly operated by the DHCS and CDSS, CDSS is the entity
responsible for the day-to-day management of IHSS in compliance with state and federal laws.
(Welf. & Inst. Code §§ 10600, 10604(d), 10553, 12301, 12301.1 and 12302.) The CDSS
promulgated regulations to implement these statutes.

40. The IHSS program enables aged, blind or individuals with physical and/or mental
impairments who are unable to perform certain vital services for themselves and who cannot safely
remain in their homes of their choosing unless these services are provided for them by others.
(Welf. & Inst. Code §§12300, et.seq.) Protective Supervision is one service available in the IHSS
Prograni.

41. Protective Supervision consists of monitoring the behavior of non-self-directing,
confused, mentally impaired, or mentally ill persons. (Welf. & Inst. Code §12300 and CDSS Manual
of Policies and Procedures [MPP] §30-757.17.) Protective Supervision is available for "observing
recipient behavior in order to safeguard the recipient against injury, hazard, or accident." (MPP §30-
757.171.) To be eligible for such services, an individual must show "that twenty-four hour need

exists ... and that the recipient can live at home safely if proieciive supervision is provided.” (MPP
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42. When assessing a minor for IHSS services, the county must assess for protective
supervision eligibility. (Welf. & Inst. Code §§ 12300(d)(4), 12301.1, 12309(b)(1)(2)(c), MPP §§30-
756.1, 756.2, 761.261.) A minor child is eligible for Protective Supervision if the need for
supervision is greater than what is needed for 2 non-disabled child of the same age. (Welf. & Inst.
Code §§ 12301(a), 12301.1, MPP § 30-756.372.) The county must review the child’s mental
functioning on an individuaiized basis and must not presume a minor of that age has a mental
functioning that allows the child to perform an age appropriate function without human assistance.

A minor must not be denied protective supervision based solely on age because the minor has had no
injuries at home due to the mental impairment, as long as the minor has the potential for injury by
having the physical ability to move about the house. (Welf. & Inst. Code §§ 12300, 12301.1, MPP
§§ 30-761.26, 30-763.1.)

43. When action is taken regarding the amount of IHSS services, due process requires that
Respondents must send IHSS applicants or recipients a NOA. (Welf. & Inst Code §§ 12300.2) The
purpose of the NOA is to provide sufficient information to allow the individual to determine what the
issue is, understand the action to be taken and if the individual does not agree, the individual has a
right to request an administrative hearing to review the county’s determination. (California
Constitution Article I, Section 7(a) and MPP § 22-001(a)(1).)

44. The Due Process Clause of the California Constitution Article I, Section 7(a) requires that
the NOA provides adequate explanation for its reasons in order to avoid arbitrary actions by
government agencies. NOAs must contain sufficient recipient-specific facts explaining and justifying
the intended actions, and inform Protective Supervision applicants and recipients regarding what

information or action is needed io reesiabiish eligibility or determine the correct amount of aid.
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45. Consistent with Due Process Clause of the California Constitusion Article I, Section
7(a), Respondent CDSS adopted formal regulations, Division 22 of the Manual of Policies and
Procedures, which govern the state administrative hearing process for all public social services
programs, including In-Home Supportive Services. These regulations define what constitutes an
adequate NOA for purposes of meeting the due process rights of individuals applying for or receiving
public social services benefits. An adequate NOA is defined as

[A] written notice informing the claimant of the action the county
intends to take, the reasons for the intended action, the specific
regulations supporting such action, an explanation of the claimant's
right to request a state hearing, and if appropriate, the circumstances
under which aid will be continued if a hearing is requested. . . ..
(CDSS Manual of Policies and Procedures 22-001(a)(1).)

46. The NOA must inform the claimant regarding what information or action, if any, is
needed to reestablish eligibility or determine a correct amount of aid and shall include information
concerning the recipient's circumstances used to make the determination and shall cite the regulations
supporting the action. (MPP §§10-116.42, 22-071.1, 22-071.13 and 22-071.6)

47. Each applicant or recipient of IHSS services must receive an adequate written notice of
any achion that the county welfare agency proposes to take with respect to a claim for services.

{Welf. and Inst. Code §§ 12300.2, 12301.5 and MPP §10-116; §30-759.7 and §30-763.8).

48. In addition to including a description of each specific task authorized and the number of
hours allotted the notice must clearly inform the individual regarding what information or action, if
any, is needed to reestablish eligibility or determine a correct amount of aid so that the individual is
able to understand if there is something the can be done in response tc the NOA to stop or change the

county’s proposed action. (42 C.F.R. § 431.210; MPP §§ 22-071.1; 22-071.13 and 22-071.6.) The

NOA must also include facts concerning the recipient's circumstances which have been used to make
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the determination and shall cite the regulations which support the action.” (42 C.F.R. § 431.210;
MPP § 10-116.42.) For minors, the NOA must comply with the provisions of Welf. & Inst. Code §§
12300(d)(4); 12301.1; 12309(b)(1)(2)(c); MPP §§ 30-756.1; 30-756.2; and 30-761.261.).

49, Respondent CDSS manages the IHSS Program statewide by using the Case Management,
Information and Payroiling System (CMIPS). (Welf. & Inst. Code § 12302.2) CMIPS includes
generating NOAs for all 58 counties. Counties enter numerical values and provide only a short,
individualized explanation in the NOA.

50. The CDSS regulations mandate that a public social services claimant, including In-Home
Supportive Services claimant, who decides to challenge a county’s action or inaction must request an
administrative hearing within 90 days of the date of the adequate NOA in order to establish
jurisdiction for the hearing. (Welf. & Inst. Code § 10951; MPP § 22-009.)

51. When an adequate NOA is requested but not provided any hearing request shall be
deemed to be a timely hearing request. (MPP § 22-009.11.) If the NOA is not adequate and/or
language compliant, any hearing requested (including an otherwise untimely hearing request) shall be
deemed a timely hearing request. (MPP § 22-009.1) The fact that the individual knows, or should
have known of the action does not start the 90-day time limit. (Morales v. McMahon (1990) 223

Cal.App.3d 184.)

FIRST CAUSE OF ACTION
(Respondents’ Protective Supervision Notices of Action Are Not Legally Adequate)
(Petition for Writ of Mandate, Code Civ. Proc. § 1085)
52. Petitioners reallege and incorporate herein by reference each allegation set forth above as
fully set forth herein.

53. Respondents maintain 2 policy and practice that IHSS Program notices of action do not

have to meet the legal adequacy standard. (Exhibit 2, Direcior’s Aliemate Decision, p, 7.} This
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policy and practice violates Welfare and Institutions Code §§ 12300.2, 12301.5 and MPP §10-116;
§30-759.7 and §30-763.8). and Morales v. McMahon (1990) 223 Cal. App.3d 184.)

54. Petitioners Koens and Landeros-Martinez have requested that Respondent Lightbourne
modify the IHSS Protective Supervision NOAs to meet the requirements of the statutory and
regulatory requirements. Respondents have refused tc meaningfully comply with their request.

55. The IHSS Protective Supervision NOAs that Respondents issue do not meet the standards
for an adequate written NOA. (MPP §§ 22-001(a)(1); 22-071.1; 22-071.13 and 22-071.6)

56. The notices sent to Petitioner Ms. Landeros-Martinez did not provide any information
regarding why Protective Supervision was not authorized to E.M or the circumstances that were
relied upon to determine Protective Supervision was not needed.

57. The notice sent to Ms. Koens did not identify the missing information needed to determing)
eligibility, did not identify the services being denied, what action to be taken to action to be
approved.

58. Respondents have a clear, present and ministerial duty pursuant to Welfare and
Institutions Code Section 12300.2 to use written NOAs that meet the standards established by CDSS
regulations and Welfare and Institutions Code Section 12300.2.

59. Atall times relevant to this action, Respondents have had the ability to fulfill their duties
under the law by issuing adequate NOAs for Protective Supervision.

60. Written demand was made upon all of the Respondents to perform their duties. Despite
this demand, Respondents have failed and refused to perfiorm their duties to only utilize legally
adequate written NOAs for IHSS Protective Supervision purposes.

61. Petitioners are beneficially interested in Respondents’ performance of their duties.

62. Petitioners have no plain, speedy, and adequate remedy in the ordinary course of iaw.
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SECOND CAUSE OF ACTION
Respondents’ Policy Violate the Due Process Clause of the California Constitution)
(Petition for Writ of Mandate, Code Civ. Proc. § 1085)

63. Petitioners reallege and incorporate herein by reference each allegation set forth above as
fully set forth herein.

64. The California Constitution Article 1, Section 7(a) provides that a person may not be
denied due process of the law. Governmental agencies are prohibited from acting arbitrarily to cause
grievous losses even where their discretion is unbridled. “The very essence of arbitrariness is to have
one’s status redefined by the state without an adequate explanation for its reasons for doing so.”
(People v. Ramirez (1979) 25 Cal.3d 260, 266-267.)

65. NOAs that meet the requirement of due process must be sufficiently detailed and specific
to enable a meaningful response. Vague and generic reasons for adverse agency action, rather than
specific individualized facts supporting the agency’s conclusion do not meet due process standards.
Petitioners need only identify a statutorily conferred interest to trigger due process in California.
(Ryan v. California Interscholastic Federation-San Diego Section (2001) 94 Cal. App.4™ 1048, 1071.)

66. Respondents’ policy that IHSS Protective Supervision NOAs are not required to meet due}
process standards results in NOAs being issued that are vague and provide no specific details as to
reasons and basis for the action that the government plans to take.

67. This policy denies IHSS Protective Supervision applicants and recipients their right to
receive NOAs that meaningfully detailed and accurately describe the proposed county action. This
prevents Petitioners and others similarly situated from having adequate information about their claim.
Respondents have no compelling interest that justifies this arbitrary denial of constitutionally,

statutorily and regulatory required information. As such, Respondents’ policy denies due process to

applicants and recipients of IHSS Protective Supervision.
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68. At all times relevant to this action, Respondents have had the ability to fulfill their duties
under the law by issuing adequate NOAs for Protective Supervision.

69. Written demand was made upon all of the Respondents to perform their duties. Despite
this demand, Respondents have failed and refused to perform their duties to only utilize legally
adequate written NOAs for IHSS Protective Supervision purposes.

70. Petitioners are beneficially interested in Respondents’ performance of their duties.

71. Petitioners have no plain, speedy, and adequate remedy in the ordinary course of law.

72. Petitioners are entitled to a writ of mandate, pursuant to Code of Civil Procedure § 1085,
inthat the respondents have a clear, present and ministerial duties, pursvant to Welfare and
Institutions Code §§ 12300.2; 12301.5; and MPP §§10-116; 22-001(a)(1); 22-071.1; 22-071.13; 22-
071.6; 30-759.7; and §30-763.8 to adopt NOAs that meet the due process standards under the

California Constitution.

THIRD CAUSE OF ACTION
(Respondents’ Protective Supervision Notices of Action Are Not Legally Adequate)
(Declaratory Relief Code Civ. Pro. Sec. 1060)

73. Petitioners reallege and incorporate herein by reference each allegation set forth above as
fully set forth herein.

74. Unless restrained and enjoined by this Court, respondents will continue to send notices of
action that do not meet the standards of an adequate NOA. This policy will deny applicants and
recipients of IHSS protective supervision notice of client-specific reasons why protective supervision
was denied or decreased in violation of Welfare & Institutions Code §§ 12300.2, 12381.5 and MPP

§§10-116; 22-001(a)(1); 22-071.1; 22-071.13; 22-071.6; 30-759.7 and 30-763.8. Because

respondents’ conduct is ongoing and continuous, declaratory relief is appropriate.
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75. As aresult of respondents’ unlawful conduct, petitioners are likely to suffer irreparable
harm, and thus immediate relief is appropriate.

76. Petitioners are entitled to declaratory relief against all respondents under Code of Civil
Procedure § 1060 in that respondents’ policy as set forth above violates the Welfare & Institutions
Code and lawfully enacted regulations. Respondents contend to the contrary.

FOURTH CAUSE OF ACTION
(Director’s Alternate Decision in Decision # 2016112009 Must Be Reversed As
the Notices of Action Are Not Legally Adequate.)
(Writ of Administrative Mandamus, Code Civ. Proc. Sec. 1094.5)

77. Petitioner Karen Koens realleges and incorporates by reference each allegation set forth
above as fully set forth herein.

78. Petitioner is authorized under Welfare and Institutions Code Section 10962 to file a
petition with this court under the provision of the Code of Civil Procedure Section 1094.5, praying
for a review of the Director’s Alternate Decision in Hearing # 2016112009.

79. Respondents Lightboune and Kent prejudicially abused their discretion and proceeded in
a manner not authorized by law in adopting Director’s Alternate Decision in Hearing # 2016112009.
The March 12, 2014 Notice does not meet the requirements of CDSS own regulations for an adequate
notice. (MPP §§ 10-116; 22-001(a)(1); 22-009; 30-759.7; and 30-763.8.) The Notice states that the
County denied the February 6, 2014 THSS application because “you did not tell us enough
information to determine if you can get services” and cited MPP 30-760.1. This explanation does not
give the client-specific information necessary to allow the individual to determine what the issue is,

understand the action to be taken and if the individual does not agree, the individual has aright to

request an administrative hearing to review the county’s determination. Specifically, the Notice does
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not identify the information that the County needs to get services or to identify which “services” the
Notice references.

80. Petitioners have exhausted all available adminiswative remedies that Ms. Koens is
required to pursue. There is no other plain, speedy, and adequate remedy in the ordinary course of
the law other than the relief sought in this petition. A writ ¢f administrative mandamus is the sole
and exclusive remedy for the review of Respondent’s decision pursuant to Welfare and Institutions
Code Section 109¢2 and Code of Civil Procedure Section 1094.5.

FIFTH CAUSE OF ACTION
(Director’s Alternate Decision in Decision # 2016256251 Must Be Reversed Because the Notices
of Action Are Not Legally Adequate.)
(Writ of Administrative Mandamus, Code Civ. Proc. Sec. 1094.5)

81. Petitioner Landeros-Martinez realleges and incorporates herein by reference each
allegation set forth above as fully set forth herein.

82. Petitioner is authorized under Welfare and Institutions Code Section 10962 to file a
petition with this court under the provision of the Code of Civil Procedure Section 1094.5, praying
for a review of the Director’s Alternate Decision in Hearing # 2016256251.

83. The Director’s Alternate Decision # 2016256251 is a prejudicial abuse of discretion and
is contrary to law because this decision violates lawful statutes and regulations. The notices of
action which were issued to E.M. fail to meet the due process requirements in that the notices of
action do not explain why Protective Supervision services were denied.

84. Additionally, the Director’s Aiternate Decision # 2016256251 is a prejudicial abuse of
discretion and is contrary to law because the notices of action do not meet the standards for an

adequate NOA as set forth in CDSS’ MPP §§ 10-116; 22-001(a)(1); 22-009; 30-759.7; and 30-

763.8.)
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85. Further, Respondent Lightbourne prejudicially abused his discretion and proceeded in a
manner not authorized by law in adopting Director’s Alternate Decision # 2016256251 because he
lacked the legal authority to deny jurisdiction by evaluating only one NOA for adequacy instead of
reviewing all seven notices sent to Petitioner by Sonoma County. (See Director’s Alterate Decision,
p. 6.) Each NOA must be individually evaluated for adeguacy.

86. Petitioner has exhausted all available administrative remedies that she is required to
pursue. She has no other plain, speedy, and adequate remedy in the ordinary course of the law other
than the relief sought in this petition. A writ of administrative mandamus is the sole and exclusive
remedy for the review of Respondents’ decision pursuant to Welfare and Institutions Code §10962
and Code of Civil Procedure §1094.5.

PRAYER FOR RELIEF

WHEREFORE, Petitioners requests that this Court:

1. Issue a preemptory writ of mandate pursuant to Code of Civil Procedure section 1085
ordering Respondents to prepare and issue for immediate use new “notices of action” concerning the
approvals for, denials of and decreases/increases in “protective supervision” that comply with the
requirements of of federal and state law, federal and state regulations MPP §§10-116; 22-001(a)(1);
22-071.1;22-071.13; 22-071.6; 30-759.7 §30-763.8.

2. Issue a preemptory writ of mandate pursuant to Code of Civil Procedure section 1085
ordering Respondents to prepare and issue for immediate use new “notices of action” concerning the
approvals for, denials of and decreases/increases in “protective supervision” that comply with the
requirements of the Due Process clause of the California Constitution.

3. Declare that respondents’ policy and practice that IHSS Program notices of action do not

have to meet the legally adequate standard is incorrect and violate Welfare and Institutions Code §§

a2l =
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12300.2, 12301.5 and MPP §10-116; 22-001(a)(1) 22-071.1; 22-071.13 and 22-071.6§30-759.7 and
§30-763.8.

4. Issue a writ of administrative mandamus ordering Respondent to set aside Director’s
Alternate Decision Number # 2016256251 and reinstate the Proposed Decision remanding the case to
Sonoma County to assess the child E.M. for Protective Supervision from the time of her initial
application in September 2010 through October 29, 2016 and provide benefits as otherwise eligible.

5. Issue a writ of administrative mandamus ordering Respondent to set aside Director’s
Alternate Decision Number # 2016112009 and reinstate the Proposed Decision remanding the case to
Santa Cruz County to approve M.K. for Protective Supervision and other IHSS in the amount of
227:20 effective February 6, 2014 onward until the date of the 2016 assessment.

6. Award Petitioners:

(a) Costs of suit; and
(b) Reasonable attorney fees in this action; and

7. Order such other and further relief as the Court deems just and proper.

DATED: / - Respectfully submitted,
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SUMMARY

The action of the County denying Recipient's In-Home Supportive Services (IHSS) application is
incorrect where the evidence established Recipient needs 227:20 hours per month effective
February 6, 2014, to remain safely in his home. Additionally, the County action denying
protective supervision effective February 6, 2014, is incorrect. [610-3)620-3)[626-1]

FACTS

This hearing was held on September 15, 2016, by telephone originating in Sacramento,
California. Present at the hearing were Clalmant's authorized representative (AR), a County
Hearing Representative (HR), a County IHSS Social Worker (SW1) and Social Worker
Supervisor (SWS) q .

Q n‘fe susiﬁbﬂiv.e services available under the
S5-Plus Option (IHSS-1PO) program, the in_
am, and the Community First Choice Option

For purposes of this decision, "|HSS" refers to i
Personal Care Services Program (PCSP), the |
Home Supportive Services Residual (IHSS-R
(CFCO) program.

ified Recipient his IHSS February 6,
application was made in.2016; the
laimant requested a state

B 2016.

By notice of action dated March 12, 2014, the Cot:
2014, application was denied. Itis noted a subsequr
application, including Protective Supervision, was app(#
hearing to contest the County. March 12 2014, action on

The case was bifurcated and a junsdtctionat heaﬂng was held
2016, an Administrative. Law Judge (ALJ) determined:jurisdiction
Claimant's dispute regarding the County’s March 12, 2014, action
appllcatlon The ALJ determined the Notice of Achon (NOA) was

5, 20 6. On August 19,

the SW was not submitted. The SOP was admitied into evidence. The
response to Claimant's evidence submitted &fter the hearing. This was

fan SOP with attachments, a declaration from Claimant, and a rebuttal
documents submitted.

Recipient’s AR
to ihe County’s resp

Recipient's AR specifically disputes the County’s determination of Recipient's needs for the
following services: Bowel and Bladder Care, Dressing, and Protective Supervision. All other

categories are not in dispute.

During the course of the hearing, Claimant testified regarding each category in dispute,
providing a detailed explanation of Claimant’s functional limitations and needs and, from her
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perspective, an explanation as to why the county’s allocations are inadequate to address
Claimant's needs in each of those categories. Claimant’s other witness also provided testimony
regarding Claimant’s needs.

All of the documentary and testimonial evidence proffered by both parties was carefully
considered in determining the specific allocations of time for each service as follows:

wo-Parent Rul

The County argued Recipient’'s mother (Claimant) was his IHSS provider and she was not
prevented from working because she needed to take care of Recipient. The County argued
Claimant was prevented from being working due to health reasons. The County indicated
Claimant is ineligible to be a provider and receive IHSS due to the two-parent rule.

The County acknowiedged Recipient father was working full timeand Claimant was at home
with Recipient. The County indicated Claimant djgfhot leave fuli time employment to watch
Recipient and she told the County she did not yé#ht Recipient in full time. day care.

The County acknowledged Claimant has gé
Recipient provider based on the 2016 apphcatlo Y

her iliness and was approved as

The County stated in its September 30, 2016, written
the AR, Claimant reported she had breast.cancer, she
help after her surgery. The County stated. Clalmant told th
caring for Claimant. The.County stated Cla;ménthas a legal 4§
so despite her iliness; the County did not express 'fstate Claima
her iliness. ' -

, to the documents submitted by
ling for surgery, and she needed
B did not want anyone else

The SW testified CIeirbent told him she did not what aj_‘gtr_fa_nger to wgtch her son.

# where a parent figs
no other sunable

guse Recipient's'needs were s0 severe Clalmant acknowledged she

was
d her illness was the reason she was unable to work. Aithough not

was ill; howeV

under penalty of pe e declaration stated it was true to the best of Claimant's recollection.
This information was reitéfated in an October 10, 201§, reply to the County’s response to
Claimant's "declaration.”

The March 12, 2014, NOA states the County has denied Recipient February 6, 2014,
application because “you did not tell us enough information ic determine if you can get services”
citing MPP 30-760.1. The March 12, 2014, NOA states the denial reason was “the parent has
not left full-time employment or is prevented from obtaining full-time empioyment because of the
need to provide IHSS to the child 30-763.451(a).”



e

State of California Hearing No. 2016112009-704
CDSS State Hearings Division Page 3

It is found Claimant was unable 1o work from February 6, 2014, to the current assessment date
in 2016 because the care required for her son (Recipient) was so extreme. This finding is
based on the County's SOP and response, Claimant's SOP, reply, and statement. The
County’s evidence, including its position Claimant was prevented from work due to breast
cancer, not care for Recipient, was considered; however, the preponderance of evidence
support the current finding. it is noted in the County’s response o Claimant's statement, the
County did not specifically state Claimant told the County she was unab!g__.t%ygrk due 1o ililness,
instead the response stated Claimant planned on caring for her chllgren’ ore they were
born and desplte her ﬂlness she cared for her children mc!udmg BCIP

3:15 hours of time was approved due to alternati }e resources nTh
have any specific information as to Recupuent s 'aed in 2014 \%

7ath may be
incorrect.

The AR acknowledged the time is greater and hypothesized Rec

,,.3_‘_5Y°Unger and his
need was higher. A

Based on a preponderance of the evidence in the administrative re fd it is found Claimant
should be ranked at Functional Rank 4 since Claimant cannot perform these tasks with or
without humgn assistance due to his functional hmltatlons

Basetf"bn a ,'Teponderance of the evidence in the administrative record, it is found the Recipient
shouid be althprized in 4:40 hours per month based on Recipient’s need for diaper changes at
home eight timgs a day seven days a week and five minutes per occurrence. This finding is

e

based on the e\ dence submitted by Claimant and Recipient’s AR and the jack of evidence from
the County.

; The evxdence does\not justify an allocation of time outside the guideline range for services in

The County indicatéd: L‘Jaimanf is currently assessed 2:30 hours in this Category. The County
indicated it did not have any specific information as to Recipient's need in 2014

The AR testified Claimant told her she needed to dress Recipient three times daily and ten
minutes per occurrence. The AR acknowledged Recipient’s abilities have improved.

There is no indication Recipient was combative.
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Based on a preponderance of the evidence in the administrative record, it is found Claimant
should be ranked at Functional Rank 5 since Claimant cannot perform these tasks with or
without human assistance due to his functional limitations.

Based on a preponderance of the evidence in the administrative record, it is found the Recipient
should be authorized in 2:48 hours per month based on Recipient’s need for dressing three
times daily. It is found Recipient has bowel and/or or bladder accidents and needs an additional
change of clothes. It is also found 10 minutes to put of Recipient’s pajam,gs..xs excessive. The
time was calculated based or Recipient’s need once a day for ten nutq %, 'day for eight
minutes, and once a day for snx minutes. This finding is based gf® Re ‘€Vidence: ce:s
Claimant and Recipient’s AR and the lack of evidence from the unty Itis also b
time necessary to allow Recipient to remain safely in his hgme in 2014.

this category.

Protective Supervision

:[isky behaviors during the home}ssessmem
'hyper behavior were not reportéd at the home

assessment.

AR

The County acknowlegged receipt of the docume "jl-b_lpdmg the Individual Education Plan
(IEP) and SOC 821, hmvever the County argued Re; u? ent's behavior has gotten worse.

The County acknowle e Recipient was ambulatory i ,2014
The County responded to,
response, written by the S

iS5 2014 was about 90 minutes. The
response states the SW ask iMe

Jestions to det grmine whether Recipient was eligible for
Protective Supervision. The resbo RS EING ;ﬁ:’am denied Recipient was self-injurious
behavior at the 2014 assessment. Theé fse states Claimant told the SW Recipient does
not wander because he is unable to open the door. The response states Claimant's accident
occurred after the March 4, 2014, assessment and would not have supported Protective
Supervision because it was anticipation of a medical emergency.

The AR indicated Claimant told her the assessment lasted about 45 minutes and it kind of
“fizzled” out after the SW told Claimant she could not be a provider. The AR indicated Claimant
told her Froiective Supervision was not really discussed.

The AR reported Recipient was hit by a car and seriously injured in 2014.

The AR testified Recipient is autistic and non-verbal.

The AR testified Recipient canbe redirected; however, it has to be physical redirection as verbal
redirection is ineffective.
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The AR testified Recipient will climb on furniture or barriers erected by Claimant (daily), climb on
window sills with no appreciation of the danger, grab knives, has no traffic awareness, and he
must have a special harness in the school bus.

The AR argued Recipient’'s need was the same in 2014 as it current is in 2016.

The AR testified Recipient cannot identify his favorite food and he is always on the move.

The AR indicated the Statement of Position contains all the necessary:Sp
Recipient’'s need for Protective Supervision.

The AR submitted a Statement of Position indicating Recipigk
remain safely in his home The SOP contains a descnpyof

of, biting, scratchlﬁg,
during meal

/
special harness)
will come back

and pinching hlmselr climbing on furniture, grabblng sharp objects esp
preparation, close monitoring during street crossing and on the school biis:
nc water temperature (hot/cold) awareness, throwing things up not realizin
down and could strike him, and trymg to open the doors in a moving car.

As attachments, the SOP ha§ the foﬂow:p_
P :
1. A SOC 821, da ,_'d August 2, 2016, sta{ng,Requplent has a moderate deflcn in memory,
severe deficit i onentatlon and a severeg wgil in judgment. The SOC 821 states
Recipient will fprget to finish a task and he'tginap-verbal. The SOC 821 states Recipient
is not orientedjté person place, or time. They C 821 states Recipient is not aware of
danger and he‘ha's eloped with unsecure boduey ef water in the area. The SOC 821
notes Recipien <) dgwn in front” of a parked ‘.‘-and was run over by the car. The
SOC states Recit @' ccondition as not chang :

2. An April 6, 2016, st ; 0
impairment as the restitfit idisability, h|§ ampazrment prevents Recipient from being
left alone, the behavior listed:n:th "‘gamer log is consistent with Recipient's
diagnosis, and Recipient's disabilf raffects his ability to have good judgment regarding

danger. The form states Recipient is non-verbal, he is unable to communicate, he

cannot learn well, and is unaware on danger.

3. An April 6, 2016, guestionnaire filled up by Recipient’s doctor stating Recipient is totally
dependent on others for assistance with ADLs. Recipient is non-verbal, he cannot have
a conversation, he has a poor memory as he cannot remember his name, address,
teiephone number, and medical history (this differs from the SOC 821 as memory deficit
is rated as severe). - Recipient has eloped and has no orientation to place inciuding a
pond in the neighborhood. Recipient has no sense of safely in his environment
(orientation deficit is listed as severe). Recipient does not understand “stranger” danger
and he wiil run into the street despite is accident in 2014 were he was run over by a car.

Claimant submitted a statement, dated September 20, 2016, indicating the home visit was very
short in 2014. Ciaimant stated she does not believe Protective Supervision was explained to
her very well in 2014. Claimant acknowledged she did not “exactly” tell the SW Claimant had a
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history of self-injurious behavior, however, she stated she told the SW Recipient must be
constantly watched. Claimant stated the SW in 2014 did not really ask too many question about
self-injurious behavior.

Claimant indicated in her statement Recipient had gone out to the front yard and her attention

was diveried for a moment. Claimant stated when she looked back Recipient had sat down in a
neighbor's driveway directly behind a car parking in the driveway. Claimant stated the neighbor
pulled out of the drive way dragging Recipient under the car. Claimant &
stopped when the passenger(s) in the car heard Recipient screaming#
Recipient was taken to the hospital. :

Claimant indicated in her statement Recipient lacks danger &
falle and contact with household objects. Claimant state
temper tantrums as well. Claimant stated Recipient ls if

It is found Recipient had, o 35N it in memory in:2014. This ndlng is based

on the testimony of the { the forms ﬂad out the'Reciplent’s doctor.
This finding is made dg e forms ﬂlled ot by Claimant and
Recipient's doctor verg khehavior was'the same in 2014 as it is

in 2016.

G014. This finding is based on the

itis foundReaplent
a¥illed out the Recipient's doctor. This

testlmony‘,dI"the AR, C

finding is made despite thig Has filled out by Claimant and
Recipient’s doctor very persy poehavior was the same in 2014 as itis
in 2016. | |

itis found Reap:iént had a severe deficiin ';'.-_F t in 2014. This finding is based on the

festimony of the AR, Claimant's statement, and the forms filled out the Reciplent's doctor. This
finding is made despile the County's evidence as the forms filled out by Claimant and

- j'Rgdpjgnt’g doctor veg:y persuasnvely provide Recipient's behavior was the same in 2014 as it is

1“2016 A

All the regulahons !tad rofer to the Manuai of Policies and Procedures (MPP), unless otherwise
noted.

A county action is one which requires adequate notice, as well as any other county action or
inaction relating to Claimant's application for or receipt of aid. (§22-001(c)(5))

A state hearing shall be availabie to a claimant who is dissatisfied with a county action and
requests a state hearing. (§22-003.1)
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A request for hearing or portion thereof shall be dismissed by written hearing decision when the
person who requests the hearing does not have standing to request the hearing. Those persons
who have standing to request the hearing are set forth in §22-001(c)(2). (§22-054.35)

The state hearing decision shall determine only those circumstances and issues existing at the
time of the county action in dispute or otherwise agreed to by the parties. (§22-062.4)

A recipient shall have the right to request a hearing to review the current amount of aid. At the
claimant’s request, such review shall extend back as many as 90 days from the date the hearing
request is filed and shall include review of any benefits issued during:the entire. ﬁrst month in the
90-day period. This review shall only apply to facts that occurred-during the review: ‘periad.
(§22-009.2 effective January 24, 2007 and All-County Letter ~(ACL) 1642 (May 20, 201 6), .

The Personal Care Services Program (PCSP) provides: personal care services to eligible Medi-
Cal beneficiaries pursuant to Welfare and Institutions Code§14132.95 and Title 22, California:
Code of Regulations and is subject to all other provisions of Megi-Cal statutes and regulat;ons
The program is operated pursuant to Manual oj Pollcles and Prooedyres (MPP) Division 30..
(MPP §30-700.2) < e,

Individuals eligible to receive PCSP payments must zhave a chronic dlsab!lng condition expected
to last 12 months or end in death (§51350(b)); a need for ‘at least one personal care service or
paramedical service (§§51350(a) and 51183); a service provider who is not the- parent (fa
minor) or a spouse (§51181); a jsknot be receiving advanoe payment for serwces (Manual
of Policies and Procedures (i

bled |nd|vnduals -as a benefit of the
am. The program Is administered by the
ent of Social Services. Those

licies and Proeedures (MPP). See

The PCSP Program p
California Medical A
counties under regul
regulations are set f
Welfare and Instituti

BiMedi-Cal-linked to a cash-based
defifiull-scope Medi-Cal by a Medi-Cal EW
gi¥a needs assessment. Effective May 1,.
af’services was expanded to include the
preervices:

and be found In needof :
2004, the Medi-Cal State Pldl
following serwoes as federaliy fum

° Ancullary sennces, including domestic and related services, under W & | Code, Section
14132.95 (d)(2), not provided by a spouse or parent of a minor child; and

' . Profedlve sunpmslon not provided by a spouse or parent of a minor child.

(ACWDL 0521; Junef':ﬁ 2

The term IHSS is oﬂen used to refer generally tc four distinci state/county programs which
provided in-home services to disabled populations. These programs are the following:

e PCSP (Personal Care Services Program) is a program funded through Medi-Cal and
provides services to individuals who otherwise gualify for Medi-Cai and have a chronic
disabiing condition. Eligibility is fully based on Medi-Cal eligibility. PCSP is unavailable
to individuals whose provider is their spouse or to minor individuals whose parent is the
provider. It is also unavailable if the provider is receiving advance payment or the
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recipient is receiving a restaurant meal allowance. See, generally, Welfare and
Institutions Code 14132.95

s |HSS Plus Option (IPO) is a program funded through Medi-Cal, which provides services
for federally eligible Medi-Cal recipients who do not qualify for the PCSP Program. Such
recipients often include individuals where the spouse is the provider or minors when the
parent is the provider. Eligibility is fully based on Medi-Cal eligibility. See, generally,
Welfare and Institutions Code 14132.97.

« Community First Choice Option (CFCO) is a program that provndes servloes for federaily
eligible Medi-Cal! recipients who meet IPO requirements and in ‘addition require 195
hours over service or meet certain other levels of severity of need. See, generally, All
County Letter 14-60, August 29, 2014. '

IHSS Residual (IHSS-R) is a program limited to disabled 'individuals who do not qualify for
federal Medi-Cal program participation, primarily legal aliens. Eligibility is based on linkage to
the SSI/SSP program. See, generally, Welfarggind Institutions Code 12300 et. seq.

All CFCO participants must be eligible for Efills Federal Financial Participation Medi-Cal
and be eligible based on one of the following c
1) Have a total assessed need (excluding hea and yard hazard abatement) of
195 or more IHSS hours per month. )
2) Have a total assessed need (excludlng heavy cleaning

ard hazard abatement)
under 195 |HSS hours per month and: 5 8

A Rank of 4-5
FIRankof58 . .
, (FI Rank not appllcable)

nk of 6 or higher in mental functioning (memory, orientation, and
mental functioning can be either 1, 2, or 5.

A i
Meai ciean-up (if preparatlon of meals and feeding are assessed needs)
¢ Respiration

¢ Bowel and bladder care

e Feeding

¢ Routine bed baths

s Dressing
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s Menstrual care

s Ambulation

s Transfer

» . Bathing, oral hygiene, grooming

* Repositioning and rubbing skin

» Care and assistance with prosthesis
s Paramedical services

(All County Letter No. 14-60, August 28, 2014)

tEffective September 1, 2014, as the movement of IPO recipients intc CFCO is completed those
recipients whe are considered Non-Severely |mpaired (NS}) and receive protective supervision,
will be eligible for 195 hours of protective supervision, plus hours for other services, up to a
maximum of 283 hours per month,

ram provides |HSS Plus Option {IHSS-
Medi-Cal provisions, statutes and

n 14132.951 and Title 22,

ant to Division 30.

IPO) services to ehgtble Medi-Cal beneflclanes s|

regulations, pursuant to Welfare and institutions Cod§

California Code of Regulations. Division 3, and is ope
A

These services are available as descnbed jn MPP Section 3

by a parent of a minor cblld reuplent ora spouse. and/or whe

Restaurant Meal Allowance; and/or when the’ recrplent receives £

en services are provided
Dient [eceives a
' ent for in-home

I

care services. &

To qualify for the IHSS-IPO, Medi-Cal eligibility is reqwred. Individugis not receiving
Supplemen niSecumy Income/State Supplementary Payments (SSIISSP) or other Medi-Cal

|ndeuals
participants.

e of the categories described in Section 30-700.31, who have been
Medi-Cal, qualify for the IHSS Plus Option program.

for both IHSS and PCSP funding shall be funded by PCSP.

unty Letter 05-05, June 2, 2005; All County Welfare Director’s Letter
| County Information Notice 1-33-10, April 21, 2010; Al County Letter
11)

IHSS-R program serVissiiill be available to individuals eligible under current IHSS regulations,
but who are not eligible fo¥ederally funded full-scope Medi-Cal. The services available under
the IHSS Residual program have not changed. (ACWDL 05-21, June 13, 2005)

Recipients who remain in the IHSS-R program are those who have been determined eiigible for
IHSS-R services, but whe are nct eligible for federaily funded full-scope Medi-Cal , such as
citizens under the five-year ban. (ACIN I-28-06, answer #2)
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A completed medical certification form must be received prior to the authorization of IHSS
services for new applicants and to allow the continuation of IHSS services for recipients. in
order for IHSS to be authorized or continued, the medical certification form must inciude a
declaration from a licensed health care professional that the applicant/recipient is unable to
independently perforrn some activity of daily living and that without the assistance of IHSS
services, the applicant/recipient would be at risk of placement in out-of-home care. The form
must also include a description of any condition or functional limitation that has resulted in, or
contributed to, the applicant/recipient’s need for assistance. (W&IC § 12309.1 as added by
SB72, ACL 11-55, July 27,2011)

Social services staff shall determine need for services based on the recipient’s physical/mental
condition, or living/social situation; the recipient's statement of need; the available medical
information; and other information sociaj service staff considers necessary and appropriate.-
(§30-761.26)

fSe tasks in which the recipient has functional
eir ability, to secure medical verification of-
own homes, and their need for and level of

Services staff shall determine the need for only
impairments. Recipients must cooperate, withi
their present condition, their ability to remai

outi-oi-home care. (§30-763 1)

ified, the services shall be subject to

jre an exception to the guldeline.

e guidelines), the time

necessary to:ensure hisfher
ied for service. In

| pufpose of the

ely assessing

For services in this section where time guidelines a
the specified time guideline unless the recipient’s ne
When assessing time for services (both within and outs
health, safety, and independence based onthescope of task
accordance with Welfare and Institutions Code: Sectlon 12301.2,
guidelines is to provide counties with a tool for both oons|stently an
service needs and authonzmg time.

Exceptions t§ghe hourly task guldelmes identified in this section shall be made when necessary
lplent to establish anq maintain an mdependent living arrangement and/or

sult in the recipient's hours exceeding the maximum limits of 195 hours per
qSection 30-765.121 for nonseverely |mpaired cases or 283 hours per

In the recipient's hours exceeding the maximum jimit for PCSP cases
£780.2(b).

*f.-—"‘

as specified at Se :

No exceptions to houriy task guidelines shall be made due to inefficiency or incompetence of
the provider.

When an exception to an hourly task guideline is made in a recipient's case, the reason for the
exception shaii be documented in the case file.

(30-757.1{a))
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County services staff shall conduct a needs assessment of applicants and recipients. In making
this assessment, the services staff shall determine the total amount of hours per week needed
for the various services set forth in the program content. (§30-763.2)

No need exists for services which the applicant/recipient is able to perform safely, without an
unreasonable amount of physical or emotional stress. (§30-761.25)

Staff of the designated county department shall determine the recipient's Ievei  of ability and
dependence upon verbai or physical assistance by another for each ,ofthe ' ‘ons listed in
MPP § 30-756.2. This assessment shall evaluate the effect of the rec:prem“ physical; cognitive

and emotional impairment on functioning. Staff shall quantify the recipient’s leve 6!5 nctionmg

..’, o

using the following hierarchical five-point scale:

Rank 1: Independent: able to perform funchenwathout human assistance, .. " :
although the recipient may havé diffi ty in:performing the function, ut
the completion of the functiof, with or wit(\o ‘a device or mobility aid,}":"..
poses no substantial ri .go his or her safeiy;; Airecipient who ranks a in

any function shall nor Jag orized the correia(e servnce activity. }I

Rank 2: 7
\
Rank 3: Can perform the function with some human assistance, m&iudmg, but not
fimited to, direct physical assistance Yt rovider,
Rank 4:
Rank &:

(MPP § 30- 756 1)

If the recnp;ent s functioning varies throughout the month, the functional rank should reflect the
functioniing; On reoccurring bad days. It is not solely based on a "worst” day scenario (e.g., a
recipient whg suffers from arthritis will have days when pain is significant and days when pain is
mild; therefore;.in this case you would rank a recipient based on the reoccurring days where the

frequency of pg\u: is significant).
(All County Letter\06-34E1 attachment B December 21, 2006)

"Bowel and bladder are includes assistance with using, emptying, and cieaning bed pans or
rmals ostomy. enema and catheter receptacles apphcat!on of dlapers

follet; s and washmg and drying rec1p|ent s and prowders hands. Bowel and
piadder care does nofmc[ude insertion of enemas, catheters, suppaositories, or digital
stimulation or coiostomy irrigation (these tasks are categorized as paramedical services).

Factors for consideration of time include, but are not limited to: the extentto which the recipient
can assist or perform tasks safely; the frequency of the recipient's urinaticn and/or bowel
movements; and if there are assistive devices available (such as elevated toilet seats or Hoyer
lifts) which result in decreased or increased need for assistance.
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Bowel and Bladder Care - Time for Task Guideline Ranges - Weekly Hours:
Rank Low__ High
Rank 2 0.58 2.00
Rank3 117 3.33
Rank4 291 583
Rank5 4.08 8.00

Exception criteria for the time guideline ranges include, but are not limited tc frequenc" of
urination or bowe! movemerits; bowei or biadder accidents requiring, ass'ist_a ge; 1

d\

spasticity or locked limbs; combativeness or bathroom door acclelss ‘problems: .

£
ot

(MPP Section 30-757.14(a))

Personal hygiene includes cleaning the body ir a tub of s ower obtaining waterlsupplles‘and
putting them away; turning on/off faucets and adjusting wale mmperature assnstance with
getting inout of tub or shower, assistance with reaching all pafts: \
rmsmg, drying and applylng Iotlon powder deodorant oral hygneh‘e_ and denture care; and

shaving; fingernail and toenail care when these services are not assessé
service. This category does not include getting to/from the bathroom (cate
ambuiation).

Rank Low ng_ f
Rank2 050 1.92/
Rank3 127 3.15%
Rank4 235 4.
Rank 5 3.00 6.

Exception criteria for t & time gundehne ranges mc!ude I;ut are not limited to, whether the
provider's constant presgncé
spasticity orlocked limbs}

(MPP Section 30-757.14(e))
R
Severely Disabled/Non-Severely Disabl

A "severely impaired” individual is a recipient with a total assessed need for 20 or more hours
per week in one or more of the following areas:

1. " Nonmedical personal services, listed in §30-757.14:

{a) bowei and biadder care

(b} respiration

{c) consumption of food (feeding)

(d) routine bed baths

(e) bathing, oral hygiene and grooming

H dressing

{(g) rubbing of skin to promote circulation, etc.
(h) moving into and out of bed
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(i) care of and assistance with prosthesis and assistance with self-administration of
medicines
() routine menstrual care

k) ambuiation

2. Meal Preparation
3. Meal cleanup when preparation of meals and feeding are required.. .. ..
4, Paramedical services. |

(§30-701(s)(1))

areas specmed in §30-701(s)(1).

(§30-765.11 and .111 Handbook)

Effective April 14, 2000, the'CDSS renp led Hi __ndbook §30-765 122, which con_ sined the
maximum allowable dollaf payments. (§ 6@?

Protective Supervi. .-..-;‘?":

K mn Protective Supervision consists of
entally impaired or mentally ill
. ..‘, hazard or accident. (§30-757.171)
i
:ués the need for twenty- ‘f:r-hours-a-day supervision with the
or conservator, a id'will discuss the appropriateness of out-
Fotbictive Supewémn (§30-757.174)

If a person is identified by countystafﬂo-potenhéﬂrneed Protective Supervision, the county
shall request that the form SOC 821 (11/05), Assessment of Need for Protective Supervision for

In-Home Supportive Services Program, be completed by a qualified physician or other
appropriate medical professional to certify the need for Protective Supervision and returned to
the county. The form shall not be determinative, but shall be used in conjunction with other
pertinent information, such as an interview or report by the social service staff or a Public Health
Nurse, to assess the person’s need for Protective Supervision. Recipients may also request
Protective Supervision. Recipients may obtain documentation (such as the SOC 824) from their
phys;czans or other appropriate health care professionals for submission to the county social
service staff to substantiate the need for Protective Supervision. (§30-757.173)

The IHSS Program r L
monitoring the behavigrof non-self-dlrectlng, confused;
recipients-in order to s féguard the recipient against i\l

Social Services staff sha 8
recipient, or the recipient’s gi ,[ﬂ
of-home care as an alternative

Protective Supervision is available when social services staff determines that a 24-hour need
exists for Protective Supervision and that the recipient can remain at home safely if Protective
Supervision is provided. Services staff shall determine that the entire 24-hour need for
Protective Supervision can be met through any of the following, or combination of the following:
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IHSS; alternative resources; or a reassurance phone service when reasonable and appropriate.
(§30-757.171 and .173) .

Protective Supervision is not available for: friendly visiting or other social activities; when the
need is due to a medical condition and the form of supervision required is medical; in
anticipation of a medical emergency; to prevent or control antisocial or aggressive recipient
behavior; to guard against deliberate self-destructive behavior, such as suicide, or when an
individua) knowingly intends to harm himself/herself. (§30-757.172)

-

County Social Services staff shall obtain a signed statement from).the provider(
any other person(s) who agrees to provide any in-Home Supppft«Ve Services (IHS8); :
compensable service voluntarily. The statement [Fcrm SOC,450 (10/98)] shall indicati that-the
provider knows of the right tc compensated services, but ,voluntanly chooses not to acc
payment, or reduced payment, for the provision of serwé‘es (§%0-757 176)

X
0o

against harm, but also the intervention to prevent harm when the' lvidual engages in i
potentially dangerous conduct. Protective Supervisior is avaiiabie m.!nose IHSS beneficiari s
who are non-self-directing and who would most likely engage in poten"tgllwdangerous actw' ies.
(Calderon v. Anderson (1996) 45 Cal. App. 4th 607, 52 Cal. Rptr. 2d 846);_ ;

The California Court of Appeals ruled that Protective Supervision for IHSS recip
limited to those recipients who were non-self-directing or mentally infirm. (Mars
(1993) 22 Cal.Rptr. 2d 420)

;:ems could be
Il v. McMahon

For service authonzathp purposes no need'd pl:pﬁchve supervision exists durlng periods
when a provider is in thie home to provi —§30-763.332)

Excluded Needs and ge aviors under MPP § 30-7 2

The exclusions listed .der MPP § 30-757.172 are ap [xcable if a recipient is otherwise ellguble
for Protective Supervisignin that s/he has the requisite ? ntal impairment/ mental illness, is
nonself-directing, and ?lllge!y engage in potentially dangerous activities. MPP § 30-757.172

states Protective Supervis %f Adll.not be authorized: /-

(a) For friendly visiting or other sqg\in actgvmes-
(b) When the need is caused by a meducal condltuon and the form of the supervision required is
medical.

(c) In anticipation of a medical emergency;
(d) To prevent or control anti-social or aggressive recipient behavior.

(e) To guard against deliberate self-destructive behavior, such as suicide, or when an individuai
knowingly intends tc harm himself/herself.

An example of an excluded need/behavior for “(bj When the need is caused by a medical
condition and the form of the supervision required is medical.” is a recipient who has diabetes
and the need for Protective Supervision is to help if/when the recipient has an episode of

hypoglycemia.
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Additionally, an example of an excluded need/behavior for “(c) In anticipation of a medical
emergency” is a recipient who has Congestive Heart Failure and the need for Protective
Supervision is in anticipation of a heart attack.

If a recipient only displays needs or behaviors excluded under MPP § 30-757.172, they are not
eligible for Protective Supervision. If a recipient displays self-injurious behavior that would
qualify for Protective Supervision, but also displays excluded behavior(s) based on MPP § 30-
757.172, they may still be eligible for Protective Supervision for the non-exciuded behaviors.

For example: A recipient who displays multiple self-injurious behaviors such as attempting
suicide and wandering would be eligible for Protective Supervuslon to intervene to prevent
wandering, but not to prevent suicide attempts.

The IHSS program is not intended to prevent or control dangerous behaviors, and IHSS
providers are not trained to intervene when recipients are displaying such behaviors. The non-
IHSS program remedy for suicide attempts and ‘other dangerous behavior is still to call 911.

Additional Excluded Needs and Behaviors

The Calderon v. Anderson decision stateé'ihat 'prbtectlve supervision is not available merely to
provide constant oversight in anticipation of envnronmental or medical emerg ency or exigent

circumstances.”

For example: A mentally i et racipient who would not know how to exit his/her
home in the event of a fira§ i

lack of appropriate res

. As stated above, the g ors, which include anyone up to the
age of 18 years old, fd gs. If the child is mentally
impaired/mentally il ss for counties to use when

applying the terms of

flent/mental iliness? If the answer is
pursuant to Calderon v. Anderson

Id not be granted. The county should
document that because the chiic inor does not meet the Garrett criteria of
needing more supemslon than anoti 8 same age without a mental impairment/
mental iliness. Counties should also document the underlying facts which are basis for this
determlnatlon If thq answer is yes, then move to question 2;

1. Is the mmor nonself "
no, then the minor is not elig
and Marshal v. McMahon, a

i

2. If the ‘mijnor is mentally impaired/mentally ill and nonself-directing, is he/she likely to engage
in potentially dangerous activities? Consider here whether the minor retains the physical ability
to put him/hersel. &t risk of harm. If the answer is no, then the minor is not eligibie for Protective
Supervision under the Calderon v. Anderson court decision, and Protective Supervision should
not be granted. The county.should document that because the child is not likeiy tc engage in
potentiaiiy dangerous activities, the minor does not meet the Garrett criteria of needing more
supervision than another minor of the same age without a mental impairment/mental iliness. if
the answer is yes, then move to question 3;

3. Does he/she also need more supervision than a minor of comparable age who is not mentally
impaired/mentally il pursuant to the Garrett v. Anderson court order? “More supervision® can be
more time, more intensity, or both. The additional supervision required must be significantly
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more than routine child care, and not only be related to the functional limitations of the child, but
also allow the child to remain safely in their own home with this assistance. If the answer is no,
then the minor is not eligible for Protective Supervision under the Garrett v. Anderson court
order, and Protective Supervision should not be granted. The county should document that
because the child does not need more supervision than another child of the same age without a
mental impairment/mental iliness, the minor does not meet the Garrett criteria of needing 24
hours-a-day of supervision. if the answer is yes, then move to question 4;

4. When it is found that “more supervision® is needed, is 24 hour-a-day supervision needed in
order for the minor to remain at home safely pursuant to MPP § 30-757.1737 If the.answer is
no, then the minor is not eligible for Protective Supervision and. it should not be granted. If the
answer is yes, the minor qualifies for Protective Supervision:;if otherwise eligible.

(All-County Letter (ACL) 15-25 Pages 6 and 7)

For the purpose of Protective Supervision eligibilt * nonself-direction is an inability, due to a
mental impairment/mental iliness, for individuajgiio assess danger and the risk of harm, and
therefore, the individuals would most likely eggiilisiin potentially dangerous activities potentially
causing seif-harm. . :

(All-County Letter (ACL) 15-25 Page 3)

Itis CDSS' policy a person does not have to suffer actush
Supervision, but oniy have a history of ‘a’ propensity for placi
For example: “ = ‘

idency to open the

O A person with a documented history of nonself-direction, who ha o
D the street in order

front door and start walking away, does not necessarily. have to make
for this to be considered potentially hazardous behavior. 4

ce of a pl;d_ﬁensity for placing him/herself in-danger may come from doctor
dividualized Education Plans (IEPs), etc. -

s we accept a mental health dlagnoses from other medical professionals or
daes be provided by mental health professionals only?

ept a diagnosis from any medical professional who is acting within the

8. Service hours are authorized based on assessed need, never solely
ental function shall be assessed in accordance with MPP Section 30-

)sis may be accepted and considered in the course of the process, the
Bonsidered as a part of the whole, in conjunction with the social

(Nl-CouW Letter (ACL) 09-30, question 36, June 30, 2009)
Two Parent Rule:

§30-763 provides:
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.44 When the recipient is under eighteen years of age and is living with the recipient's
parent(s), who has a legal duty pursuant to the Family Code to provide for the care of his/her
child, IHSS may be purchased from a provider other than the parent(s) when no parent is able
and-available to provide the IHSS services for any of the following reasons, and services must
be provided during the inability or unavailability of the parent(s):

441 When the parent(s) is unavailable because of employment or is enrolled in an
educational or vocational training program.

442 If the parent(s) is physically or mentally unabie to provide the needed |HSS services.

.443 When the parent is unavailabie because of on-going medical. dental or other health-
related treatment.

.444 When the parent(s) must be unavailable to perform shopping and errands essential to
the family, search for employment, or for essgptial purposes related to the care of the
recipient's minor siblings, IHSS may be pur :

for up to eight hours per week to perfo

the parent(s). é,
45 When the recipient is under eighteen years of s living with the recipient’s parent(s)
who has a legal duty under the Famlly Code to provid care of his/her child, the IHSS

L obtalmng full-time
employment because no other suitable provnder is available B, inabjlity of the parent to

perform supportlve services may result in mappropnate placent

purposes of Sectlon 30-763.451, a surtable provider is any person who is

and availablé to provide the needed IHSS. A suitable provider who is a person
pursuant to: the Famuy Code need only be able and available to provide the
the person is onfy considered fo, be unavailable if that unavallablhty occurs

arents are employed full-time. Their minor child is eligible to receive
ves his full-time job in order to provide IHSS to the child; the other
2 employment. If the other requirements in Section 30-763.451 are
Echased from the parent who left his job since he left full-time

@SS to the child.

.454 Example: When one parent is employed full-time and the other parent, who has never
been employed, is at home, able and available to provide IHSS.

(a) When the employed parent left his/her job to provide IHSS to his/her child, IHSS
could not be purchased from that parent since the conditions pursuant to Section 30-
763.451 are not met because the other parent is a suitable provider.
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(b) When the employed parent did not leave full-time employment, the non-working
parent may qualify as a paid provider only if that parent is prevented from obtaining full-
time employment in order to provide IHSS to the child and other requirements pursuant
to Section 30-763.451 are met. When the non-working parent cannot be employed full-
time for reasons other than the heed to provide IHSS to the child, the non-working
parent does not qualify as a paid provider.

.455 A parent provider who meets the requirements in Section 30-763. 451 shall be paid for
performing authorized services regardless of the presence of the other parent in the home,
including non-work hours, weekends, and holidays.

(See Also All-County Letter {ACL) 15-45 (May 1, 2015) .

1. Q. If the non-provider parent in a two-parent household is not working, or going to school
fuil-time, is the child still eligible for IHSS?

the provider parent wouid not meet the

A. Yes, the child may be eligible for |HSS; ¢
2S ection 30-763.451 because of the

qualifications to be & paid iHSS provider y
availability of the non-provider parent.

10. Q. In a single parent home, when the parent i d full-time (40 or more hours a

ja to be the parent
ine employment
Bheeds of the chiid. In
this situation, a non-parent provnder can be paid, “But- -only for perigss of parental inability or
unavanlablhty as detalled in MPP Section 30-763.44-.444. P

provide for the eare of his or her child who is the recnplent the provider of

s shall receive remuneratlon for-the services oniy when the provider leaves

t or is prevented from’ obtaymng full-time employment because no other

vailable and where the inability ofthe provider to provide supportive
inappropriate placement or inadequate care.

(2) Personal care se

{3) Accompaniment by a provider when needed during necessary travel to health-related
appointments or to alternative resource sites.

(4) Protective supervision only as needed because of the functional limitations of the child.

(Welfare and Institutions Code (W&IC) §12300 (e))
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Parents can work out of the home and still be an IHSS Plus Waiver (now IPO) provider as iong
as they are not working full-time. MPP 30-763.451(a) requires that to be a paid provider, the
parent has left full-time employment or is prevented from obtaining full-time employment
because of the need to provide in home supportive services to the child.

Two parents who both work full-time cannot be paid for services in the PO during the hours

they are home in the moming and evening. In order for parents to be paid providers, they must
meet the criteria in MPP 30-763.45. MPP 30-763.451(a) requires that the has left full-
time employment oi is prevented from obtaining full-time employme 5,
provide IHSS to the child.

(ACIN 1-28-06, April 11, 2006, answers to questions 6 and
CONCLUSI g..

Based on the above regulations, All-County Letters
protective supervision, a recipient must establ
condition, the recipient must ratain the ability:§
more supervision then a minor of comparals )
ACL 15-25 outlines a four step process to follow i
protective supervision.

The steps are determining if the-minor nonself-dlrectmg
iiness, whether the minor is ||kely to engage in potentially
minor needs more supervmon than a minor.of pomparable a
impalredlmentally ill, and whether 24 hour-a-day’ supervision nee
remain at home safely.” Pursuant to ACL 15-25, all four - steps must
not meet, it is not necessary to continue the analysls. {

thaminorto
et and if one step is

The first stepis to deten'mne whether the Recipient s nonsalf-dlrectlng due to the mental
impairmepiithental |Ilness If the answer is no, then the Recipient is not eligible for Protective
ursuant to: Calderon v. Anderson and Marshal v. McMahon, and Protective

#ould not be granted
% '4' wk

The totality of all testimony and documents were reviewed and considered in reaching the
conclusions made below.

The evidence in the record is conflicting and wide ranging; however, based on the
preponderance of evidence in the Administrative Record, it is determined Recipient is not self-
directing. The evidence established Claimant has very poor memory, orientation, and judgment.
The evidence establishes Recipient will wander, run into the street, despie a very serious car
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accident in 2014, he lacks appreciation for dangers posed by the street, strangers, and
environmental hazards such as a neighborhood pond.

The evidence established at seven years old Recipient could not remember his telephone
number, is name, or his address.

The evidence establish Recipient had to be placed in a harness to safely ride in the school bus,
he climbs on furniture and window sills, and he can defeat barriers desi
tc various parts of the residence. The evidence establishes Recipi
without an appreciation of the dangers involved with objects suc

The evidence establishes Recipient needs to be watched
injury or death.

While all seven year old children need supervision.
would not risk additional injury by running out in the street aftelNg
the car accident occurred after the assessment,_however it is stilis
memory, orientation, and judgment in 2014

It is also noted redirection of Recipient must by physscal as he does not r
redirection. 20 °

Based on the preponderance j ip the Adminisﬁé}_iée record, it is dete Recipient
is not self-directing.

The second step is to i p gins the physleél'ablllty to put him/herself at
risk of harm. if the a i i igible for Protective Supervision under

the Calderon v. Ande i upeersIon__ShouId not be granted.

ains the ability to place himself at
istrative record, it is determined
dence establishes is active, climbs
ipient possesses the ability to defeat

In the present case, it
risk. Based:on the pre
Rec:plent‘retalns the a
fumiture, and:runs out

envuronmentallsafety barrieR

The third step lS_;;tg determine if R&% JiPCTe supervision than a minor of comparable

age who is not mentally impaired/mentz S WMore supervision™ can be more time, more

. intensity, or both. The additional supervision required must be significantly more than routine

. child care, and not’ oqu be related to the functional limitations of the child, but also allow the
f:".chlld 10.remain safely.in their own home with this assistance. If the answer is no, then the minor

is not: el.qible for Protective Supervision under the Garrett v. Anderson court order, and

Protective'Su i hould not be granted.

ance. Additionaily. :

In the present case whlje Recipient displays some behaviors typical of a seven year old, his
risky behaviors go far beycrd those of & non-mentaiiy impaired seven year old child. As noted

above, Recipient engages in numerous and frequent risky behaviors including eloping, grabbing
sharp objects, and climbing in, and on, dangerous objects or piaces. The evidence established
Claimant must take action numerous times daily to prevent Recipient from injuring himself. The
evidence established Recipient will open the door on a moving car and he needs to be placed in
‘a harness {o safely ride the school bus.
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While all children who are seven years old need supervision, the County's position argument
ignores the All-County Letter (ACL) stating the need for supervision can be based on a need for
more time, more intensity, or both. Based on the preponderance of evidence, it is determined
Recipient needs more frequent and more intensive supervision than other children his age.

If a recipient only displays needs or behaviors exciuded under MPP § 30-767.172, they are not

eligible for Protective Supervision. if a recipient displays self-injurious behavior that would

qualafy for Protective Supervision, but also displays excluded behavior(s) based on MPP § 30-
757.172, they may still be eligible for Protective Supervision for the noh~e)eclud 4 behaviors.

For example: A recipient who displays multiple self-injurious behawors such as atte@%tmg
suicide and wandering would be eligible for Protective Supen)mon to intervene to prévg'n .
wandering, but not to prevent suicide attempts. ) h

It is noted some of Recipient’s behaviors (temper tantrums,'bmng, and scratching) may be Y
categorized as exciuded behaviors, including anticipation of ;“médical emergency and/or an}l- :
social behaviors. The evidence also includes various forms fllled‘OUt by Recipient’s doctor
indicating his behaviors are related tc his mentai condition. Even wﬁbeut using the possnble/
exciuded behaviors, eloping, exhibited poor judgment, and lack of safety( and environmenta
danger awareness, such as wandering with a pond, running into the streer*siit;ng behind,
running care, grabbing sharp objects, and sitting/climbing in hazardous places:are. sufﬁcjem to

support a need for Protective Supervnsmn without considering the potentially expluﬂelf behavior.

When it is found “more supeMSlon IS naeded, is 24 hour-a- -day supefvision neeéed in order for
the minor to remain at home safely, if not: t{len the_mmor is not eligible for Protective
Supervision and it should not be granted. If the answer is yes, the minor qualifies for Protective

Supervision, if otherwufe eligible.

s Claimant’s need is constal nd even a momentary decrease in the
‘and could cause risk of seriou§injury. As a resul, it is determined
the “fourth” element nece shry for Protective Supervision for a

The evidence establi

level of supervision dig:&
Recipient's need is 24/7-an
minor is met. \

ets the four criteria for protective
Tvision is granted.

For all the above reason’ s\ltzss ermined Recipient
supervision and Recipient's reﬁyé' for protective sufi

The evidence showed Recipient's need smoe'2014 was essentially unchanged to the current
day. The evidence demonstrated Recipient engaged in risky behaviors in 2014. Based on
testimonial and documentary evidence in the Administrative Record, it is determined Recipient's
need for protective supervision was present at the time of the application of February 6, 2014.

Other IHSS Hours:

Based on the preponderance of evidence in the Administrative Record, it is determined
Recipient’s needs the following IHSS hours tc remain safely in his home:

County
Determination Stipulations ALJ Findings
in
Service Category Hours WMinutes | Rispute | Hours Minutes | Hours Minutes
Meal Preparation 0 0 0 0 0 0
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Meal Cleanup

Routine Laundry

Food Shopping

Other Shopping Esrands
Respiration Assistance
Bowel and Bladder Care
Feeding

Bed Baths

Dressing

Menstrual Care
Ambulation

Transfers

Bathing & Grooming
Repositioning
Medication Assistance
Medical Accompaniment
Other (Specify)
Paramedical Services
Protective Supervision

‘Noohshooooo

i

N
.

JO O OO OOCOCOOOO0OODODOOOOoO OO

';OOOOOOOOOOOOOOOOOOOO

Total Weekly Hours ‘ P E
Total Stipulations
X 4.33 k:
Domestic Services (mpnthly)

ols g o
oRlno9eoecoco0o0od

227 20

227 20

Total Monthly Hours!& Minutes

Based on the conclusi&i IS qpov.e, it is determined Recifignt does not meet the definition of
severally disabled. As &:fBSult, the award of Protective Supervision hours totals 195 hours per
months. ~

Two Parent Rule: e ‘
. e SRy . o

As determined above, Recipient has IHSS to remain safely in his home effective

February 6, 2014..

The regulations, noted above, provide circumstances where a parent, who is prevented from
working full time, can receive payment as an IHSS provider for a son or daughter.

§30-763.45 states when the recipient is under eighteern years of age and is living with the
recipient's parent(s), who has a legal duty under the Family Code to provide for the care of
his/her child, the IHSS specified in Section 30-763.456 may be purchased from a parent under
the following condition:

451 The parent has left full-time employment or is prevented from obtaining full-time
employment because no other suitable provider is availabie and the inabiiity of the parent to
perform supportive services may result in inappropriate placement or inadequate care.
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{a) For the purposes of this section, full-time employment means working an average of
40 or more hours per week regardless of worksite location. A parent providing IHSS-
funded care to his/her own child is not full-time employment,

It was found Claimant was unable to work in 2014 because the care require for her son was so
extreme.

The evidence established Claimant was prevented from work to care for Recipient. While the
County argued Claimant was prevented from working due to her jliiess, no evidanee was
submitted from Claimant's doctor preventing her from working.: ‘Additionally, based on the
evidence, Recipient needed constant care; likely more demanding than a full time job, and even
with her iliness, Claimant was abie to care for Recipient. It is noted Recipient now receives
Protective Supervision and Claimant is the provider; therefore; it is concluded the County’s
argument Claimant made a determination to care for her childreri:even before they were born..
was considered, but determined to be unpersuasive. If thiswas the reason for not authorizing .
Claimant to be the provider in 2014, it should be the same today.: ‘Claimant submitted 2
statement indicating she could not work or even iook due to the extensive nature of Recipient's
needs. As aresult, it is determined Ciaiment was prevented in 2014 from working or seeking
employment due to the needs of Recipient. The County incorrectly denied |HSS applucatlon for
Recipient based on the two-parent rule. i

nty incorrectly determined Recipient was ineligible
t needed 227:20 hours of |HSS per month and

B,

Based the foregoing, it is determin
for IHSS. Additionally, it is désent

mine Recipient needs protective
6, 2014. The claim is remanded
ervision and other IHSS in the

§ up until the date of the current 2016

The claim.is-granted o!
supervision.to remain
and the County shall ap,
amount of 227:20 effective
assessment.

e
13
*
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SUMMARY

The Notice of Action (NOA) dated March 12, 2014 was adequate, providing the correct reason
for the denial of the case and deprives the State Hearing of jurisdiction at this time, to consider
the merits of this case.

Assuming arguendo, that jurisdiction might exist, the claim was correctly denied because the
applicant’s mother did not leave, nor was she prevented from, full-time work due to the need to
care for the disabled child MPP {Manuai of Poiicy and Procedures) §30-763.451. The claimant
(mother) planned on staying in the home and caring for her children even before the children
were born.. The mother was also in the home due to her stated desire not to have “strangers”
care for her disabled child and the other children in the home, and partially for personal medical
issues. She did not state that she was prevented from work by a need to care for her disabled
child.

CMIPS case notes indicate that the SW provided the parent (mother) with information on
obtaining a non-parent provider if she was not able to care for her disabled child due tc' medical
reasons. The mother stated that she was able to care for the minor, but may need assistance at
a later time. The case was correctly denied. {610-2) [614-2)

FACTS

This hearing was held on September 15, 2016 by telephone originating in Sacramento,
California. Present at the hearing, were Claimant’s authorized representative (AR), a County
Hearing Representative (HR), a County IHSS Social Worker (SW1) and Social Worker
Supervisor (SWS)

By Notice of Action (NOA) dated March 12, 2014, the County notified Recipient his
February 6, 2014 IHSS application was denied. Claimant requested a state hearing to contest
this notice on April 18, 2016, more than two years later.

The case was bifurcated and a jurisdictional hearing was held on May 25, 2016. On

August 18, 2016, an Administrative Law Judge (ALJ) determined jurisdiction exists to hear the
merits of Claimant's dispute regarding the County’s March 12, 2014 action denying Claimant's
IHSS application, without providing any analysis or support for that decision.

The County summarized its position and arguments in a Statement of Position (SOP). The
2014 assessment from the SW was not submitted. The SOP was admitted into evidence. The
County aiso submiited a response to Claimant's evidence submitted after the hearing. This was
also admitted as evidence.

Recibient‘s AR submitted an SOP with attachments, a declaration from Claimant, and a rebuttai
to the County’s response to documents submitted.

Recipient’s AR specifically disputes the Ccunty’s determination: cf Recipient's needs for the
foliowing services: Bowel and Bladder Care, Dressing and Protective Supervision. No other
categories are disputed. During the hearing, Claimant testified regarding each category in
dispute, providing a detailed explanation of Claimant’s functional limitations and needs.
Claimant’s other witness also provided testimony regarding Claimant’s needs.

The March 12, 2014 NOA is prepared on a state approved CMIPS form. It denies the
application for IHSS services on the basis that the applicant’s parent is inthe home full time and
has not left work or been unable to accept full time work due to the absence of any other
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suitable provider. it provides the specific two parent regulation upon which the county’s action
was based. The NOA further informed the applicant of the availability of a state hearing, of the
need to request a state hearing within 90 days, and of the method to request a state hearing.
The Claimant did not avail herself of this option, waiting more than two years before filing a
request for a hearing.

The content of the March 12, 2014 NOA, provides the Claimant with sufficient information to
request a state hearing to challenge the County determination that she was ineligible to be a
parent provider for her child, because she had not ieft full time work, or been unable to return to
work full time due to the need to care for her disabled child. It also provided the specific
regulation stating this requirement.

Recipient is 2 10-year-old male, seven at the time of the March 2014 County action, who lives
with his family. Recipient suffers from Autism.

On March 4, 2014, the Social Worker made a home visit to assess Recipient’s need for IHSS.
All of the documentary and testimonial evidence proffered by both parties was carefully
considered.

Two-Parent Rule

The County asserted the Applicant's mother (Claimant) was in the home and had not left full
time employment to care for the child and was not prevented from working because she needed
to take care of Applicant. The County acknowledged the Applicant’s father was working full time
and Claimant was at home with Recipient. It was undisputed that the Claimant had not worked
since her oldest child was born. The County notes indicated that the Claimant told the County
SW at the time of the home visit that she had always wanted to be at home to care for her
children (not specific to the Applicant). '

The County indicated Claimant did not leave full time employment to watch Applicant and she
told the County she did not want Applicant in full time day care, although he presumably attends
school.

The County indicated Claimant is ineligible to be a provider and receive IHSS due to the
two-parent rule. The County acknowledged Claimant has recovered from her iliness and was
approved as a care provider for her son based on a 2016 IHSS application.

The County stated in its September 30, 2016 written response, to the documents submitted by
the AR, Claimant reported she had breast cancer, she was waiting for surgery, and she needed
help after her surgery. The County stated Claimant told the SW she did not want anyone eise
caring for Claimant. The County stated Claimant has a legal duty to care for her child and did
so despite her illness. The SW testified Claimant told him she did not want a stranger to watch
her son.

The AR stated Claimant was told she ccuild not be 2 provider because she had not left
employment to watch Applicant, as the regulations state. The SOP argued the two-parent rule
does not apply in situations where a parent is prevented from fuii time employment because no
other suitabie provider is available.

The AR submitted a declaration from Claimant on September 20, 2016. Claimant stated she
was not able to work because Recipient’s needs were so severe. Claimant acknowledged she
was ill; however, she denied her iliness was the reason she was unable to work. Although not
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under penalty of perjury, the declaration stated it was true to the best of Claimant's recollection.
This information was reiterated in an October 10, 2016 reply to the County’s response to
Claimant's “declaration.”

The March 12, 2014 NOA states the County has denied Applicant's February 6, 2014
application because “you did not teli us enough information to determine if you can get services®
citing MPP 30-760.1. The March 12, 2014 NOA states the deniai reason was “the parent has
not left full-time employment or is prevented from obtaining full-time employment because of the
need to provide IHSS to the child 30-763.451(a).”

The response stated Claimant planned on caring for her children even before they were born
and despite her iliness she cared for all of her children including Applicant.

LAW

All the regulations cited refer to the Manual of Policies and Procedures {MPP), unless otherwise
noted.

A request for state hearing must be filed within 90 days of the action or inaction with which the
claimant is dissatisfied. If the claimant received an adequate and language-compliant notice of
the action, the date of the action is the date the notice was mailed or given to the claimant. If
adequate notice was required but not provided, or if the notice is not adequate and/or
language-compliant, any hearing request (including an otherwise untimely hearing request) shall
be deemed a timeiy hearing request. (§22-009.1 revised effective January 24, 2007)

Welfare and Institutions Code (W&IC) sections 10951 and 10960 allow for good cause
exceptions to the 80-day period for filing a hearing request and the 30-day period for filing a
rehearing request. Good cause is defined as a substantial and compelling reason beyond the
party’s control, considering the length of the delay, the diligence of the party making the request,
and the potential prejudice to the other party. The inability of a person to understand an
adequate and language compliant notice, in and of itseif, shall not constitute good cause. Good
cause cannot be applied if the request for hearing is made over 180 days from the order or
action in dispute. In addition, the Administrative Law Judge is authorized to use equitable
estoppel principles in appropriate cases to find hearing requests timely if the filing date exceeds
the 180 day good cause limitation. (Welfare and Institutions Code 10951, 1060, All County
Information Notice i-66-08, November 19, 2008)

(a) No person shall be entitled to a hearing pursuant to this chapter unless he or she files

his or her request for the same within 80 days after the order or action complained of.

(b) (1)  Notwithstanding subdivision (a), a person shall be entitled to a hearing pursuant
to this chapter if he or she files the request more than 90 days after the order or
action complained of, and there is good cause for filing the request beyond the
90 day period. The director may determine whether.good cause exists.

(2) For purposes of this subdivision, “good cause” means a substantial and
compelling reason beyond the party’s contre!, considering the length of the delay,
the diligence of the party making the request, and the potential prejudice to the
other party. The inability of a person to understand an adequate and language
compliant notice, in and of itself, shall not constitute good tause. In no eveni,
shall the department grant a request for a hearing where ihe request is filed more
than 180 days after the order or action complained of.

3) Nothing in this section shall preciude the application of the principles of equity
jurisdiction as otherwise provided by law.
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(Welfare and Institutions Code (W&IC) §10951)

Adequate notice is defined as written notice informing the claimant of the action that the county
intends to take, the reasons for the intended action, the specific regulations supporting such
action, an explanation of the ciaimant's right to request a state hearing, and if appropriate, the
circumstances under which aid will be continued if a hearing is requested. In all cases, the
notice is to be prepared on a standard form approved by the California Department of Social
Services. The notice shall be prepared in clear, nontechnical language and if a claimant submits
a request for a state hearing or: $he back of the notice, a duplicate copy shall be provided to the
claimant on request. (§§22-071.1 and 22-001(a)) :

Although the printed Notice of Action forms designed for specific types of action will help the
county provide adequate notice, filling in the appropriate blanks and checking the appropriate
boxes on a notice of action form will not agsure that the notice is adequate.

In broadest terms, the recipient needs to know and understand what is happening to the family’s
application for services. The recipient needs enough information to be able to judge whether or
not the action is correct—including the detail of computation affecting the amount of aid. The
recipient should be informed of what facts were used and how they were used so that he or she
can make an jnformed decision whether or not to request corrective action or to appeal the
action. (Aii County Information Notice i-151-82, November 23, 1982)

The Personal Care Services Program (PCSP) provides personal care services to eligible
Medi-Cal beneficiaries pursuant to Welfare and Institutions Code §14132.95 and Title 22,
California Code of Regulations and is subject to all other provisions of Medi-Cal statutes and
regulations. The program is operated pursuant to Manual of Policies and Procedures (MPP)
Division 30. (MPP §30-700.2) Individuals eligible to receive PCSP payments must have a
chronic disabling condition expected to last 12 months or end in death (§51350(b)); a need for
at least one personal care service or paramedical service (§§51350(a) and 51183); a service
provider who is not the parent (if a minor) or a spouse (§51181); and must not be receiving
advance payment for services (Manual of Policies and Procedures (MPP) §30-780.4).

The PCSP Program provides in home services to disabled individuals as a benefit of the
California Medical Assistance Program (Medi-Cal) program. The program is administered by the
counties under regulations issued by the State Department of Social Services. Those
regulations are set forth in Division 30 of the Manual of Policies and Procedures (MPP). See
Welfare and Institutions Code (W&IC) 14132.95(j). To qualify for PCSP, individuals not receiving
SSI/SSP or Medi-Cal-linked to a cash-based program must be determined eligible for federally
funded full-scope Medi-Cal by a Medi-Cal EW and be found in need of personal care services
through a needs assessment. Effective May 1, 2004, the Medi-Cal State Plan regarding
personal care services was expanded to include the following services as federally funded
personal care services: '

» Ancillary services, including domestic and related services, under W & | Code, Secticn:
14132.85 (d)(2), not provided by a spcuse or parent of a minor child; and

» Protective supervision not provided by a spouse or parent of a minor child.
(ACWDL 05-21, June 13, 2005)

The term IHSS is often used to refer generally to four distinct state/county programs which
provided in-home services to disabled populations. These programs are the following:
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e PCSP (Personal Care Services Program) is a program funded through Medi-Cal and
provides services to individuals who otherwise qualify for Medi-Cal and have a chronic
disabling condition. Eligibility is fully based on Medi-Cal eligibility. PCSP is unavailable
to individuals whose provider is their spouse or to minor individuals whose parent is the
provider. It is also unavailable if the provider is receiving advance payment or the
recipient is receiving a restaurant meal allowance. See, generally, Welfare and
Institutions Code 14132.95

» |HSS Plus Option (IPO) is a program funded through Medi-Cal, which provides services
for federally eligible Medi-Cal recipients who do not qualify for the PCSP Program. Such
recipients often include individuals where the spouse is the provider or minors when the
parent is the provider. Eligibility is fully based on Medi-Cal eligibility. See, generally,
Welfare and Institutions Code 14432.97.

« Community First Choice Option (CFCO) is a program that provides services for federally
eligible Medi-Cal recipients who meet IPO requirements and in addition require
195 hours over service or meet certain other levels of severity of need. See, generaily,
All County Letter 14-60, August 29, 2014.

All CFCO participants must be eligible for Full-Scope, Federal Financial Participation Medi-Cal
and be eligible based on one of the following criteria:

1) Have a total assessed need (excluding heavy cleaning and yard hazard abatement) of
195 or more IHSS hours per month.

2) Have a total assessed need (excluding heavy cleaning and yard hazard abatement)
under 195 IHSS hours per month and:

Have 3 or more of the following services with the designated Functional index (FI) Ranks:

Eating, FI Rank of 3-6

Bowel and bladder/menstrual care, Fl Rank of 3-6
Bathing/grooming, Fl Rank of 4-5

Dressing, Fl Rank of 4-5

Mobility inside, Fi Rank of 4-5

Transfer, Fl Rank of 4-5

Respiration, Fl Rank of 5-6

Paramedical, (FI Rank not applicable)

@]
Pl

Have a combined FI Rank of 6 or higher in mental functioning (memory, orientation, and
judgment). Fl Ranks for mentai functioning can be either 1, 2, or 5.

3) Have a combined “Individual Assessed Need" total of 2C hours or more per week in sne
or more of the following services:
e Preparation of meals
Meali clean-up (if preparation of meals and feeding are assessed needs)
e Respiration
o Bowel and bladder care
s Feeding
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» Routine bed baths

» Dressing

+ Menstrual care

* Ambulation

» Transfer

s Bathing, oral hygiene, grooming

» Repositioning and rubbing skin

s Care and assistance with prosthesis
+ Paramedica! services

(All County Letter No. 14-60, August 29, 2014}

Social services staff shall determine need for services based on the applicant's physical/mental
condition, or living/social situation; their statement of need; the available medical information;
and other information social service staff considers necessary and appropriate. (§30-761.26)

Two Parent Rule:

MPP §30-763 provides:

.44 When the recipient is under eighteen years of age and is living with the recipient's
parent(s), who has a legal duty pursuant to the Family Code to provide for the care of his/her
child, IHSS may be purchased from a provider other than the parent(s) when no parent is able
and available to provide the IHSS services for any of the following reasons, and services must
be provided during the inability or unavailability of the parent(s):

.441 When the parent(s) is unavailable because of employment or is enrolled in an
educational or vocational training program.

.442 If the parent(s) is physically or mentally unable to provide the needed IHSS services.

.443 When the parent is unavailable because of on-going medical, dental or other
health-related treatment.

¢

444 When the parent(s) must be unavailable to perform shopping and errands essential to
the family, search for employment, or for essential purposes related to the care of the

recipient's minor siblings, IHSS may be purchased from a provider other than the parent(s)
for up to eight hours per week to perform IHSS tasks necessary during the unavailability of

the parent(s).

.45 When the recipient is under eighteen years of age and is living with the recipient’s parent(s),
who has a iegal duty under the Family Code to provide for the care of his/her child, the IHSS
specified in Section 30-763.456 may be purchased from a parent under thé following condition:

451 The parent has left full-time employment or is prevented from obtaining full-time
employment because no other suitable provider is available and the inability of the parent to
perform supportive services may result in inappropriate placement orinadequate care. .

(a) For the purposes of this section, full-time employment means working an average of
40 or more hours per week regardiess of worksite location. A parent providing
IHSS-funded care to his/her own child is not full-time employment.
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.452 For the purposes of Section 30-763.451, a suitable provider is any person who is
willing, able, and available to provide the needed IHSS. A suitable provider who is a person
having a duty pursuant to the Family Code need only be able and available to provide the
needed IHSS; the person is only considered to be unavailable if that unavailability occurs
during a time the recipient must receive a specific service, for the following reasons:
employment, enroliment in an educational or vocational training program, or employment
searches. ,

.453 Example: Both parents are employed full-time. Their minor child is eligible to receive
IHSS. One parent leaves his full-time job in order to provide IHSS to the child; the other
parent retains full-time employment. if the other requirements in Section 30-763.451 are
met, IHSS may be purchased from the parent who left his job since he left full-time
employment to provide {HSS to the child.

454 Example: When one parent is employed full-time and the other parent, who has never
been employed, is at home, able and available to provide IHSS.

(a) When the employec parent left his/her job to provide iHSS to his/her child, IHSS
couid not be purchased from that parent since the conditions pursuant to Section
30-763.451 are not met because the other parent is a suitable provider.

(b) When the employed parent did not leave full-time employment, the non-working
parent may qualify as a paid provider only if that parent is prevented from obtaining
full-time employment in order to provide IHSS to the child and other requirements
pursuant to Section 30-763.451 are met. When the non-working parent cannot be
employed full-time for reasons other than the need to provide IHSS to the child, the
non-working parent does not qualify as a paid provider.

.455 A parent provider who meets the requirements in Section 30-763.451 shall be paid for
performing authorized services regardiess of the presence of the other parent in the home,
including non-work hours, weekends, and holidays.

(See Also All-County Letter (ACL) 1545 (May 1, 2015)

1. Q. if the non-provider parent in a two-parent household is not working, or going to school
fuil-time, is the child still eligible for IHSS? ‘

A. Yes, the child may be eligible for IHSS; however, the provider parent would not meet the
qualifications to be a paid IHSS provider under MPP Section 30-763.451 because of the
availability of the non-provider parent.

40. Q. In a single parent home, when the parent is employed full-time (40 or more hours a
week), can that parent be paid to be an IHSS provider when they are not at work?

A. No, a single parent, who is employed full-time, does not meet the criteria to be the parent
provider under MPP Section 30-763.451 because they have not left fuil-time employment
and are not prevented from fuli-time employment because of the care needs of the child. In
this situation, a non-parent provider can be paid, but only for pericds of parental inability or
unavailability as detaiied in MPP Section 30-763.44-.444.

{All-County Letter (ACL) 15-45 (May 1, 2015)
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Where supportive services are provided by a person having the legal duty pursuant to the
Family Code to provide for the care of his or her child who is the recipient, the provider of
supportive services shall receive remuneration for the services only when the provider leaves
full-time employment or is prevented from obtaining full-time employment because no other
suitable provider is available and where the inability of the provider to provide supportive
services may result in inappropriate placement or inadequate care.

These providers shall be paid onty for the following:
(1) Services related to domestic services.
(2) Personal care services.

(3) Accompaniment by a provider when needed during necessary travel to health-related
appointments or to alternative resource sites.

(4) Protective supervision only as needed because of the functional limitations of the child.
(Welfare and Institutions Code (W&IC) §12300 (e))

Parents can work out of the home and still be an IHSS Plus Waiver (now IPO) provider as long
as they are not working full-time. MPP 30-763.451(a) requires that to be a paid provider, the
parent has left full-time employment or is prevented from obtaining full-time employment
becaiise of the need to provide in home supportive services to the child.

Two parents who both work full-time cannot be paid for services in the IPO during the hours
they are home in the moming and evening. In order for parents to be paid providers, they must
meet the criteria in MPP 30-763.45. MPP 30-763.451(a) requires that the parent has left
full-time employment or is prevented from obtaining full-time employment because of the need
to provide IHSS to the child.

(ACIN |-28-08, April 11, 2006, answers to questions 6 and 8)

CONCLUSION
Jurisdiction:

in this case, the Claimant seeks a state hearing after not filing a request for hearing for more
than two years after she received a Notice of Action (NOA). The most important question is
whether the NOA she received was adequate. If so, there is no jurisdiction for her claim to
proceed to examination of the merite. '

In this case, the NOA has the appropriate and specific reason, the specific regulations, and was
received but no hearing was filed within either the 80 day jurisdictionai period, or the 180 day
period requiring good cause. It is determined that there is no jurisdiction to hear this request at
this time. There are also equitable reasons for this determination. Had the parent responded
timely, the evidence would have been more current, the parties would have been on a more
equal basis for gathering and evaluating facts relevant to the merits.
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Two Parent Rule:

The regulations, noted above, require that a parent is not eligible to be an IHSS provider for
their own child living with them unless the parent has left full time employment or is prevented
from obtaining full time employment because no other suitable provider is available

MPP §30-763.45 states when the recipient is under eighteen years of age and is living with the
recipient's parent(s), who has a legal duty under the Family Code to provide for the care of
his/her child, the IHSS specified in Section 30-763.456 may be purchased from a parent only
under the following condition:

.451 The parent has left full-time employment or is prevented from obtaining full-time
employment because no other suitabie provider is available and the inability of the parent to
perform supportive services may result in inappropriate placement or inadequate care.

(a) For the purposes of this section, full-time employment means working an average of
40 or more hours per week regardiess of worksite location. A parent providing -
IHSS-funded care to his/her own child is not full-time employment.

In this case, the Claimant did not indicate to the County that she had been prevented from
working dus to the needs of her now school age child. To the contrary, she indicated she had
always wanted to stay home with her children and had not sought to return to work when they
were small. Because the Claimant had no interest in being employed fuli time in 2014, it cannot
be said that she was prevented from obtaining full time employment due to the need to care for

her son during that time.

While Claimant subsequently submitted a statement indicating she could not work or even fook
due to the extensive nature of Applicant’s needs, this contradicted her statements during the
home visit in 2014, which was closer to the time and made without regard to the potential gain
she would have should she be approved as a parent care provider. As a result, it is determined
Claimant was not prevented in 2014 from working or seeking employment due to the needs of
Recipient. The County correctly denied the IHSS application for Recipient based on the
two-parent rule.

Based the foregoing, it is determined there is no jurisdiction for a state hearing to review the
merits of the Claimant's request for a hearing, and even assuming arguendo that jurisdiction
existed, the County correctly determined Recipient was ineligible for I[HSS because his parent
affirmatively chosen not to work so she could care for her children, and had not left work or
been unabile to find full time work due to the need to care for her child.

ORDER

The claim is denied.
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SUMMARY

There is jurisdiction to hear the claimant's appeal for retroactive assessments of the child EM.
The case is remanded to Sonoma County to assess the child EM for eligibility to Protective
Supervision from the date of her application in 2010 to the date of granting Protective

Supervision in 2016.

[004-1] (620-3]
FACTS

By Notice of Action (NOA) dated September 15, 2010, Sonoma County informed the recipient
that her applacahon for IHSS dated 8/11/10 had been approved effective 8/11/10, and that she is
authorized to receive the services listed below. All IHSS services are lisied, with explanatory
notes for some: Domestic Services is set forth in detail (Clean flaors, wiash-kitchen counters,
stoves, refrigerator, bathroom, store food, supplies, take outgarbage dust, pick up, bring in
fuel, make bed and miscelianeous. Yard Hazard Abatement similarly provides details.

Figures are entered in the “hours now” column for the:services of Bowel and Biatider care,
Feeding, Dressing, and Bathe, Oral hygiene and Groominig; for a total of 20 hours fier month,
Four individual messages to the claimant are entered in the Space at the bottom ofthe Notice of
Action, for proration of less than a fuil month, limit:on services to minors living with parent,
proration of domestic and related services, and assignment to PCSP. MPP sections are cited

for three of these four messages. .
By Notice of Acticn (NOA) dated January 27, 2011, Sonoma:County informied the recipient that
upon reassessment we find there i§ no Charnge. from your prev‘bys authorization for IHS
effective February 1, 2011. Alf {HSS services aré listed, with-explanatory notes for some:
Domestic Services is set forth:in detail (Clean floors. wash kitchencounters, stoves, refrigerator,
bathroom, store food, supplles .take out garbage, dust, pick up, bring in fuel, make bed and
miscellaneous. Yard Hazard:Abatement similarly proyides details.

Figures are entered:in the “Holirs now" column for the, Services of Bowel and Bladder care,
Feeding, Dressing; and Bathg, Oral hygiene and Groommg, for a total of 20 hours per month.
Two individual messagfes to tha q]almant are entered in the space at the bottom of the Notice of
Action, for the 3.6% rgdiuction unﬁe’i“the new iaw. ‘and transfer from PCSP to IHSS. A W&IC

3 verey

section is cited for thef;eductlon e

By NOIIQe of Action (NOA) dated January 30, 2012, Sonoma County informed the recipient that
upon feagséssment we fmd:there is no change from your previous authorization for IHS
effective ebrua?y 1,.2012;, A:ll IHSS services are listed, with explanatory notes for some:
Domestic Services: is get forth:in detail (Clean floors, wash kitchen counters, stoves, refrigerator,
( {,'s;{ fake out garbage, dust, pick up, bring in fuel, make bed and
m|scellaneous) Yard Hazard*Abatement S|m|IarIy provides details.

The same figures are entered in the “hours now" column for the services of Bowei and Bladder
care, Feeding, Dressing, and Bathe, Oral Hygiene and Grooming, for a total of 20 hours per
month. Two individual messages to the claimant are entered in the space at the bottom of the
Notice of Action, one for the 3.6% reduction under the new law. A W&IC section is cited for the
reduction. A second message states “No change” and cites MPP.

e 2y

By Notice of Action (NOA) dated February 15, 2013, Sonoma County informed the recipient that
upon reassessment we find there is no change from your previous authorization for IHS
effective February 1, 2013. All IHSS services are listed, with explanatory notes for some:
Domestic Services is set forth in detail (Clean floors, wash kitchen counters, stoves, refrigerator,
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bathroom, store food, supplies, take out garbage, dust, pick up, bring in fuel, make bed and
miscellaneous.) Yard Hazard Abatement similarly provides details.

Figures are entered in the "hours now" column for the services of Bowel and Bladder care,
Feeding, Dressing, and Bathe, Oral hygiene and Grooming, for a total of 20 hours per month.
Five individual messages to the claimant are entered in the space atthe bottom of the Notice of
Action, for the 3.6% reduction under the new law, and transfer from PCSP to IHSS. AW&iC
section is cited for the reduction. A second message states “No change” and cites MPP. A
third message states that her service assessment includes consideration of alternative
resources for bowel and bladder, feeding, bathing and oral hygiene. A fourth message states
limitation on services for a minor living with a parent provider. The fifth message states services
are prorated by 6 persons living in the home.

By Notice of Action (NOA) dated August 29, 2013, Sonoma Qbunty informeéd the recipient that
her authorization for IHS has been changed effective September 1,2013. Al\. ]HSS services are
listed, with explanatory notes for some: Domestic Serviées'is set forth in detail {Glean floors,
wash kitchen counters, stoves, refrigerator, bathroom, store food, supplies, take:out garbage,
dust, pick up, bring in fuel, make bed and miscellaneous, Yard Hazard Abatement simitarly
provides details. Figures are entered in the "hours now" column for the services 6 Bowel and
Bladder care, Feeding, Dressing, and Bathe, Oral hygiene and: Groommg for a total of 29 hours
per month. Four individual messages to the clalmant are entered-in the space at the bottom of
the Notice of Action, for the 8% reduction under the' NBW- Jaw. A WaIC section is cited for the
reduction. A sec,ond message states you have been fOund in need of ‘additlonal hours of
service and cites MPP. A third message states that her altematwe resoyrces for bathlng oral
hygiene and grooming have been reduced. A fou"ﬁh message. states limitation on services for a
minor living with a parent pro,wder

By Notice of Action (NOA) dqted May 20, 2014, Sonpma County informed the recipient that the
services she can get are changed However there is:no change in hours from 29 hours per
month. Figures are entered iﬁ the “hours now” columifor the services of Bowel and Bladder
care, Feeding, Dressmg, and Bathe, Oral hygiene and;Grooming, for a total of 29 hours per
month. This notice‘ison a new:forim NA1253, whichincludes an additional blank page for
individual messages. There are no axmanatory nmes on the new form for any of the services

listed.

Manys addutlonal messag 38:t0 the claimant are entered in the space on the page following the
list of semces. One is a 'No*change’ message, another is for the 8% reduction under the new
law, with explanatlgns as to:how the recipient can choose the areas to cut. This message
continues with detalled inforipation about reassessments, application of the cut to
reassessments, requlrementsfor reassessment. There are several messages concerning
providers, timesheets, and share of cost.

The following page of the new Notice of Action, entitied Description of Services, inciudes a brisf
description of what each service entails. Each cites an MFPP section for more information about

u |¢: se!'VIce

By Notice of Action (NOA) dated June 9, 2014, Sonoma County informed the recipient that 1
services she can get are changed. However there is no change in hours from 29 hours per
month. Figures are entered in the *hours now” column for the services of Bowel and Bladder
care, Feeding, Dressing, and Bathe, Oral hygiene and Grooming, for a totai of 29 hours per
month. This notice is on a new form NA1253, which includes an additional blank page for

individual messages.
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Many additional messages to the claimant are entered in this space. They are the same as the
individual messages on the previous Notice of Action. The following page of the new Notice of
Action, entitled Description of Services, includes a brief description of what each service entails.
Each cites an MPP section for more information about that service.

By Notice of Action (NOA) dated June 22, 2015, Sonoma County informed the recipient that the
services she can get are changed. However there is no change in hours from 29 hours per
month. Figures are entered in the “hours now” column for the services of Bowel and Bladder
care, Feeding, Dressing, and Bathe, Oral hygiene and Grooming, for a total of 29 hours per
month. This notice is on a new form NA1253, which includes an additional blank page for
individual messages. No individual messages are entered on the blank page.

By Notice of Action (NOA) dated August 16, 2016, Sonoma County: infoimed the recipient that
the services she can get are changed. Her hours were increased to 195. hotirs per month, an
increase of 146 hours and 30 minutes per month. Figures:are entered in the-*hours now”
column for the services of Laundry, Bowel and Bladder.¢are, Feeding, Dressing, Menstrual
care, and Bathe, Oral hygiene and Grooming, for a total 'of. 195 hours per month; . -This notice is
on a new form NA1253, which includes an additionial blanis:page for individual messages. On
this page in the 8/16/16 notice is entered “This Notice of Actnon reflects the outcome of your

state hearing.”

On September 7, 2016, the claimant requested a hearing to dispute the.county's denial of
Protective Superv:smn to the child EM in- allrof the years frcm her appli¢ation in 2010 through

2015.

A hearing was held on October 26, 2016 by telephbne, in Wthh the claimant participated,
together with her authorized: representatlve An appeals specialist represented the county,
together with a socnal work suparwsor i

The county provade} a\,Statement of Posmon (SOP) glfnng information about the hlstory of the
Law Judge However ﬁ’e Adm|n|strailve Lew JUdge conductmg this heanng bifurcated the
hearing and heard the";s‘ e of ;urlsdlchon only as it is the critical issue in the hearing. The
matter of the claimant's’ p?esent eligibility for Protective Supervision had already been

es@h hed by Sonoma Gﬁunty prior to this hearing, in an authorization of this service.

The authonzed% entatlye provided a SOP appealing the past de facto denials of Protective
Supervision to thé ¢hild:EM and arguing that the Notices of Action are all inadequate because
they do not inform the reclpleni of what Protective Supervision is, and how a person might
qualify for this service. The ‘claimant does not dispute that she received these notices.

The county in its SOP argued that the notices all meet the requirements of §§22-071.1 and 22-
001(a)) and thus are all adequate atlaw. The county pointed out that Protective Supervision is
listed on the riotice of action along with other services and the absence of any number in the
column for this service is sufficient notice that no award was made for this service. The county
requested dismissal of all claims, on the ground of untimely filing.

The county also provided information that the child’s DOB is May 24, 20C0. She was 10 years
old at the time of the first application for services and home visit in 2010. The county notes that
the child had Down Syndrome and was a Regional Center client. The SCP includes notes from
the various home visits made in EM’s case, on August 10, 2010, 2012, 2013 and 2014. There
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is no mention, in any of the home visit reports, of an assessment of the child for Protective
Supervision, nor of any request by the social worker for Regional Center or school or
psychologists’ reports about the child. The SOC 873 in the file, dated 6/13/12, states that the
child has developmental delay with Down Syndrome requiring close supervision. There is no
SOC 821 inthe file. The functional limitations section of the worksheet the worker has checked
boxes under mental status to indicate "lucid” and under thought content, "normal”. She did not
check any box for mild confusion, severe confusion, mild memory deficit or severe memory
deficit. The county's IHSS assessment worksheet from the 1/25/10 home visit includes notations
in several of the service areas, but nc notes under Protective Supervision. The form itself
states: “please provide separate documentation and computation worksheet. Click on protective
supervision worksheet." There is no protective supervision worksheet in the file. This form is
filled out in exactly the same way for the 2012 home visit.

The brief notes from the 2013 home visit indicate that the child-EM* ‘continues to need
assistance with activities of daily living, toileting, dressing, baihing grooming; sand adult
supervision.” it notes that she attends special-needs class at Petaluma junior high:school. In
the assessment worksheet for this year, the social worker made no entries under- protectuve

supervision.
The Notices of Action:

The county provided copies of all notices of action issued to the clasmant smce ‘her first
application in 2010. The notices in question are of two types: Notices:-in:2010, 2011, 2012, and
2013 use the previous state Notice:of Actionform for IHSS: Notices of 5/20/14, 6/9/14 and
6/22/15 use the newer state Notice of Action form for IHSS with-different wording and more
printed information. Different corisiderations ap ply to each groupof notices and therefore they
are described separately.

&

l. _Notices of Actioﬁ ’f'éi[ 2010, 2011, 2012, aﬁé‘*ém 3

In its SOP the county contends ‘fhat “Each Notice that!Was issued clearly states the hours
assessed and clearly states the. siate law applle ro

With regard to the notlces of 9/1 5/1 0 1/27«/41 1’30/12 2/15/13, and 8/29/13 each notice shows
figures in the columns followmg the name of the service for which the county assessed a need
and; aw,arded hours. In eac’h notice, there is no figure in the column following Protective
sUpe‘rws;btg here is no* ' Sgulation describing Protective Supervision cited at the bottom of
these notice ach of {h9se notices, the county had the capacity to enter specific
information, and d ; 20n’the_not|ce of 8/15/10 the county entered information about proration
of the first month, limitation pf:Services because the recipient is a minor child, and proration of
some services by a specific number of persons living in the household. The MPP sections cited
on the notice were cited in connection with each of these added paragraphs. In each
subsequent notice, different specific informatiori was entered in the space at the bottom of the
front page of the Notice of Action.

The notices of 2011, 2012 and 2013 offered substantially the same information with regard to
figures in the columns following services. The child's assessment did nct significant!y change
from 9/15/10 to 6/22/15. The specific information added at the bottom of each notice of action
was accompanied by an MPP section related to that information. No adced information referred
to Protective Supervision. No MPP sections were cited which describe Protective Supervision.
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. Notices of Action of 2014 and 2015

In 2014 the DSS began using a new notice of action form in the IHSS program. The notices of
action issued to the claimant on 5/20/14, 6/9/14 and 6/22/15 are on this form. On these notices
of action, like the previous notice forms, all IHSS services are listed on the form and the county
enters the number of hours and minutes given for each service (previously entered as decimal
figures.) There are no short descriptions of any service, as on the oid form. However on the
first page of these new notices of action, numbered 3 of 6, in the heading of the form, is the

following message:

“you will now get the services shown below for amount of time shown in the column “Final
Amount of Service You Can Get”. That column shows the hours/minutes you got before, the
hours/minutes you will get from now on: and the difference. If your are*gettlng less time for a
service, the reason is shown on the next page.

1. If there is a zero in the “Authorized Amount of Service You Can Get” co!umn or the

......

on the next page (s). ¥

2. “Not needed” means that your social worker round that you do not requife assistance
with this task. (MPP 30-756.11)
3. “Pending” means the county is waiting-for more mformatlon to see if you need that

service. See the next pages for more 1nformat|on’
The next page, numbered page 4 of 6, explauns the rec;plent's state hearing 'rights.
The next page, numbered 5 of 6, prowdes space’for explanatlons

The Notice of Action of May % 20 2014 has the same mformatlon'an the heading as described
above, and shows many zer_' es in the column marked *Authorized Amount of Service You Can
Get", including in the line for r_otectlve Supervision. “Fijere is no explanation of the zero
allocation on any subsequen‘t,'age of this notice. The:fifth page of this notice of action
contained many additional méssages. One is a ‘no.cliainge’ message, another is for the 8%
reduction under the Dew law, W|th exPlanatlons as ‘16-how the recipient can choose the areas to
cut. This message contlnues WIthdeiaiiedrmeIﬂ;Btlon about reassessments, application of the
cut to reassessments, rehwrements for-reasséssment. There are several messages concerning
prowders timesheets, andshare of cost. No message concerns Protective Supervision.

On thé: Ngtbcgcf Action of.June 9, 2014, has the same information on the heading as the notice
of May 20, 2014§ and showsmany zeroes in the column marked “Authorized Amount of Service
You Can Get’, |nc1uding in ne for Protective Supervision. There is no explanation of the
zero allocation on any subsequent page of this notice. The fifth page of this notice of action
contained information about the state law effective 7/1/13 which cuts authorized hours by 8%
with explanations as to how the recipient can choose the areas to cut. This message continues
with: detailed information about reassessments, appiication of the cut to reassessments,
requirements for reassessment. There are several messages conceming providers, timesheets,

and share of cost.

The Notice of Action of June 22, 2015 has the same information on the heading as the twe
notices of 2014, and shows many zeroes in theé column marked “Authorized Amount of Service
You Can Get”, including in the line for Protective Supervision, and there is no expianation of the
zero allocation on any subsequent page of this notice.

There are no individual messages to the claimant on the fifth page of this Notice of Action.
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The sixth page of all of these notices is entitled Description of Services and lists all of the
available services under the IHSS program, giving a brief description of each. The Protective
Supervision description is as follows: “Observing the behavior of a non-self-directing, confused,
mentally impaired or mentally ill recipient and assisting as appropriate to guard recipient against
injury, hazard or accident. Cenrtain limitations apply. MPP 30-757.17."

The claimant testified at the hearing that she was empioyed full time cieaning houses, and then
in a retirement community, prior to the birth of EM, but had to quit to stay home with EM. She
stated that she was not married at that time and had to go on public assistance in order to stay
home with her daughter. She further testified that since her marriage, during which she has had
three more children, she tried several times io work, but every time- ‘Had to quit because she
could not find a babysitter who was careful enough with EM. Flhaﬂy She and her husband
agreed that he would be the breadwinner and she would stay’ at home, but it has been difficult
for them and he works long hours to support the family, : fShe testified that since EM has been
receiving Protective Supervision she has been able tg; hlre others at times to take care of her
other children so that she can devote more tlme to EM's: needs

LAW.

All the regulations cited refer to the Manua! of Pohmes and Procedures. (MPP) unless otherwise
noted. ,

JURISDICTION: TIMELINESS

A request for state hearing must be filed within 90 days of the action or inaction with which the
claimant is dissatisfied. In thg-GalFresh Program, the:appropriate time limits are set forth in
§§63-802.4 and 63-504 5. Ex¢ept for cases mvolvmg nformal hearings concerning foster care
overpayments (seé:§45-306.3)f:the claimant receivid an adequate and language-compliant
notice of the action, the:date of tlmefact;on is the date‘the notice was mailed or given to the
claimant. |f adequate notice was réquked bt not provided, or if the notice is not adequate
and/or |anguage-comp||am any hearifg tequést (including an otherwise untimely hearing
request) shall be deemed a tlmely hearing request. (§22-009.1 revised effective January 24,

Welfare and Instltutlons Co&e (W&IC) sections 10951 and 10960 allow for good cause
exceptions to the goday p,er]od for filing a hearing request and the 30-day period for filing a
rehearing request. Good: eause is defined as a substantial and compelling reason beyond the
party’s control, considering the length of the delay, the diligence of the party making the request,
and the potential prejudice to the other party. The inability of a person to understand an
adequate and language compliant notice, in and of itself, shall not constitute good cause. Good
cause cannot be applied if the request for hearing is made over 18C days from the order or
action in dispute. In addition, the Administrative Law Judge is authorized to use equitable
estoppe! principles in appropriate cases to find hearing requests timely if the filing date exceeds
the 180 day good cause limitation.
(Welfare and Institutions Code 10851, 1080, All County Information Notice |-66-08, November

19, 2008)

A notice of action must be adequate before the 90-day time limit for filing a state hearing
request begins to run. The fact that the recipient knows, or should have known, of the action
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does not start the running of the time period. (Morales v. McMahon (1990), 223 Cal. App. 3d
184, 272 Cal. Rptr. 688)

MPP § 22-008 requires that an appeal be filed within 90 days of adequate notice in order to be
timely. However if notice is not adequate, any appeal is timely.

JURISDICTION: ADEQUACY OF NOTICE

The county is required to provide adeqguate notice when aid is granted, increased, denied,
decreased, not changed following a recipient mid-quarter report, cancelled or discontinued.
Adequate notice must also be provided when the county demands rep ayment of an
overpayment or CalFresh overissuance. Adequate notice is defined as writien notice informing
the claimant of the action that the county intends to take, the reasons4or. the intended action,
the specific regulations supporting such action, an explanation- ‘of the tlaimant's right 1o request
a state hearing, and if appropriate, the circumstances under which aid will be tontinued if a
hearing is requested. When appropriate, the notice shall:dlso inform the clalmanhegardung what
information or action, if any, is needed to reestablish ellg)blllty or determine a correct amount of
aid. In CalWORKs (formerly AFDC}, the notice shall statgthat if the county actionisiupheld, aid
pending must be repaid. In ali cases, the notice is to be prepared on a standard fofm approved
by the California Department of Social Services: The notice shall be prepared in clear,
nontechnical language and if a claimant submits-a-renuest for a state hearing on.the back of the
notice, a duplicate copy shall be provided to the claimant on request, .

(§§22-071.1 and 22-001(a))

22-000 STATE HEARINGS ; '

1 The responsibility for providing a full and nmpamal heanng to- the Claimant rests jointly with the
county and the state departnjgnt. o

HANDBOOK BEGINS HERE LS

.11 The state department is" spons:ble for the overa'll administration of the hearing process and
the conduct of each’hearing’ ¥ :

HANDBOOK ENDS HERE . - 2
.12 Since the right tb: request a stafe heanng beloags to the claimant, the regulations in this
chapter shall be mtefprﬁled in a manner:which protects the claimant's right to a heanng

13 Although the specific:guties and respohsibilities of each agency are set forth in the following
regulations, these rulessha!' not be used to suppress the claimant's right to a hearing. For
example;.aithough the cb‘unty shall justify its action when appropriate, the county shall not
dlscodrage the.claimant from. proceeding with the hearing request nor relinquish its
responSlblll'W‘!O: 3sist the claimant in this process. The Administrative Law Judge shall conduct

the hearing according - pp itable procedures and the claimant shall be allowed to present
Wi case.

evidence relevant to his/Hey
.14 The regulations in this chapter shall apply to all public social services programs subject to a

state hearing. _
.45 Any part of these reguiations which apply only to specific aid programs shall be so

designated.

22-001 DEFINITIONS
The following definitions shall apply wherever the terms are used throughout Division 22.

(a)(1) Adequate Notice - A written notice informing the claimant of the action the county intends
to take, the reasons for the intended action, the specific regulations supporting such action, an
explanation of the claimant's right to request a state hearing, and if appropriate, the
circumstances under which aid will be continued if a hearing is requested, and for the California
Work Opportunity and Responsibility to Kids {CalWORKs) Program, if the county action is
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upheld, that the aid paid pending must be repaid. In the Food Stamp Program, see Section 63-
504.2.

(a) (3) Aid - For purposes of this Division "aid" includes all public social services programs
subject to a state hearing.

(A) Such public social services programs include, but are not limited to, CalWORKSs, the State
administered programs for recipients of SSI/SSP (Division 46), Refugee Resettlement Program
(RRP), the Cuban/Haitian Entrant Program (CHEP), the Food Stamp Program (FS), the
California Medical Assistance Program (Medi-Cal), Stage One Child Care, California Assistance
Program for Immigrants (CAPI!), Personal Care Services Program (PCSP), Kinship Guardian
Assistance Program (Kin-GAP), AFDC-Foster Care, California Food Assistance Program
(CFAP), the Social Services Programs described in Divisions 30 and 31 of the Manual of
Policies and Procedures (MPP), Aid for the Adoption of Children Program (AAC), Adoption
Assistance Program (AAP), and Multipurpose Senior Services P-réQ‘r’am {(MSSP).

(a)(6) County Action - All actions which require adequate notice (see Sec‘uon 22.*071) and any
other county action or inaction relating to the clalmant s apphcatron for or receapt of ald

&

ACIN i-151-82 defines adequate notice in the Department of Social Services (DSS) The ACIN
state that “the notice is intended to be a personal:communicétion to the recipient, addressing
the recipient’'s own unique situation and circumstarices. It provides ;mportant information to the
recipient concerning the amount of the family’s aid. As’ with any cammumcatlon it is necessary
to focus on the person receiving the commumcatlon What does thetaasi
do as a result of the communj¢ation?.. [emphagis.in originall'|r broadest terms, the

recipient needs to know and understand what'is happenlng to famdy s aid. The recipient needs
enough information to be able t6judge whether or not the activh: 48.correct — including the detail
of computations affecting thg- amount of aid. The rempaent shoild*be informed of what facts are
used and how they were usad 'so that he or she can- make an informed decision whether or not
to request correctwe actlon ‘.or“lo appeal the action." ;%

"What information IS fneeded t _;Alnform the recipient ad_equately?" The ACIN cites the elements
of adequate notice a& outlined ind P 22-001.1 thgh gives further instruction with regard to the
element of reasons foﬂhe action:™Whén the- raason for inaction is difficult to explain clearly, the
following approach can ‘e helpful. 17 Tel 1he tecipient the rule that you are applying. In other
words clearly state the egsence of the regulation that applies. 2. Circumstances. Apply the
csrunStances of the recipient to the rule.”

“The focus bh‘the recipient: ',ds beyond a consideration of what information recipient needs, to
how the informationi pﬁoylded The primary emphasis should be on providing the mformatlon
in a way that it can be 'undérstood. Every effort should be made to express the information on
the notice clearly and simply: Iemphasns in original] This will include the following elements:

Relatively short, direct sentences.

Words that the recipient can reasonably be expected io understand.
Avoidance of welfare program jargon.

Avoidance of abbreviations.

Sufficient explanation of complicated ideas.

Clarity

ACIN 1-02-14, issued 1/3/14, cites ACIN |-151-82 and states in pertinent part:
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In addition, each NOA must include client-specific information that is sufficient enough for the
client to determine what the issue is, be able to understand the action taken, and decide if a
request for a hearing is warranted. The worker should take the following into consideration to
ensure the NOA is adequate under the guidelines provided in this letter and at MPP Sections
22-001 and 22-071:

¢ What does the client need to know to understand what is happening and why?

¢ Does the information provided enable the client to decide if he or she agrees or

disagrees with the CWD'’s proposed action?

« Can the client understand if there is something he or she needs to do in response to the
NOA to stop or change the CWD's proposed action?

EQUITABLE ESTOPPEL:

The reference to equity jurisdiction was added to W&IC §§ 10954 (B)(3) and 10960(f)(3) to
confirm that ALJs have authority to apply equitable principlés.(e.g., equitable: estoppel) in
appropriate circumstances where the hearing request is:not filed within the time*limits set out in
regulation and statute, even if the hearing request was: Tled more than 180 days from the NOA.
An ALJ would only apply equitable estoppel if there was-no remedy at law. A determination of
good cause for an otherwise untimely filing is a4egal remedy.and would be applied:before a
judge would consider equitable estoppel. {(ACIN i:66-08, chember 18, 2008).

The doctrine of equitable estoppel has been apphed to-acts of the govemment when an
individual has been injured because of reliance on governmental ;,onduct For equitable
estoppei to apply, all four elements dited-in. C‘anf eld V. Prod tnlJSt be pregent:

(1) The party to be estopped must be appnseu of the faéis; .

2 The party must int&hd that his conduct be agted upon, 6r must so act that the party
asserting the estoppel had a right to believ ___lj was so intended;

(3) The other party must be ignorant of the trugstate of facts; and

(4) The othet‘party mustrely on the conduct to his injury.

In the Canfield case: cgged above; theé;Court of Appbal analyzed each of the elements of
equitable estoppel asdliat doctrine wa applned i this specific case against the Department of
Benefit Payments. Thh-sourt stated: "~

.. "n ¢he instant caSQ, ‘!he Director, through his agent the County, was apprised of the

' fagj_,‘ He recognizés:ithat during the period in question the County had the responsibility
of inf Fi1ing rqplplen“isnf their duty to pay social security taxes for household employees
and that Canﬁeid \ ntitled to receive a larger grant in 1969 and 1970 because of
such liability. We‘obsawe that the requirement that a party must be apprised of the facts
encompasses not only actual knowledge but to conduct consisting of silence and
acquiescence where the party ought to have known the real facts or where ignorance of
such facts was occasioned by culpabie negligence. (See City of Long Beach v. Mansell,
3 Cal.3d 462, 491, fn. 28, 91 Cal.Rptr. 23, 476 P.2d 423.)

"It is further concluded that the facts of this case satisfy the second requirement, i.e., that
the party to be estopped must intend that his conduct shall be acted upon, or must so
actthat the party asserting the estoppel had a right to believe it wes so intended. There
is no question but that the County intended that Canfield would rely on its conduct.
Subdivision {(c) of {Welfare and !nstitutions Code] section 11004 piovides: 'Any person
who makes full and complete disclosure of those facts as explained to him pursuant to
subdivision (a) is entitled to rely upon the award of aid as being accurate, and that the
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warrant he receives currently reflects the award made, ...." Subdivision (a) provides:
'Any applicant for, or recipient or payee of, such public social services shall be informed
as to the provisions of eligibility and his responsibility for reporting facts material to a
correct determination of eligibility and grant.’

"Adverting to the third requirement, we observe that there is no question that Canfield
was ignorant of the true facts, i.e., that she was obligated to pay social security taxes as
an employer and that she was eligible to receive a grant of additional sums in order to
pay such taxes. Nor is there any question that the fourth requirement is satisfied, i.e.,
that she relied on the County’s conduct to her injury.

"With respect to the application of equitable estoppel to the government the established
rule is that the doctrine may be applied against the govemment ‘Where justice and right
require it, but that an estoppel will not be so applied if'to-de so would effectively nullify a
strong rule of policy adopted for the benefit of the publlc (City of Long Beach V.
Mansell, supra, 3 Cal.3d 462, 493, 91 Cal.Rptr. 23,476 P.2d 423.) Alt e

privy to the legislative intent in enacting subdlwsron (g) of section 11004 -we. do not
perceive that the statute is declarative of a strong rile of policy adopted for the benefit of
the puohc We may speculate that the statute was endcted to prevent a recipient from
receiving a windfall in the sum of a lump$um payment 1iet related to the-present needs
of the recipient. Such a contention was re;evted in Bd. of 8oc. Welfare v, County of L.A.,
supra, 27 Cal.2d 81, 85-86, 162 P.2d 630, wherein it was held‘that the obligation to pay
benefits becomes a debt due from the county tottie appllcant@s of the date the latter
was entitled to receive the aid. Ttie reviewing coui‘Lpornted out-that the clear public
purpose is to secure to those entltled’tq aidtihe full payment thereof from the date they
were entitled thereto regardless of errors:or delays bylocal authorities. (At p. 86, 162

P.2d 630.)

"We observe that see’adn 10000 provides thatthe purpose of public social services is to
provide for. protectlon, care, and assistance tp the people of the state in need thereof,
and to promote the we»lfa;e and happiness of all the people of the state by providing
appropriate ajd.and serviges 1o all of its neédy and distressed. Itis the legislative intent
that aid shall b,e admmlsteredjahd semgges provided promptly and humanely, with due
regard for thepi rehend that Canfield's receipt of
retroactive payméhts directly relate to her present needs in view of the tax lien on her

""thme and the pos;sibrlrty of a loss of that home to satisfy the lien. Accordingly, we do not
"‘ﬁé"'cérve that the rélsing of an estoppel will result in a significant frustration of public
pohcy it itggl to apply:the doctrine of equitable estoppel in the present case is required
by justice ‘&nd- ngbt a} d'is in keeping with the declared paramount public purpose of
providing protecho“n. eare and assistance to those in need.

"We observe, further, that in determining whether ar: estoppel may be raised against a
public agency an important consideration is the degree of ‘culpability or negligence of the
public agency or its representatives in their conduct or advice' and ‘the seriousness of
the impact or effect of such conduct or advice on the claimant.' (Driscoli v. City of Los
Angeles, supra, 67 Cal.2d 297, 306, 61 Cal.Rptr. 661, 667, 431 P.2d 245, 251) In the
instant case Canfield was a person who purported to have no knowledge or training
which would aid her in determining her rights. The public agency, on the other hand,
purported to be informed and knowledgeable with respect to attendant care grants and
the obligations of the recipient of such grants.
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"There existed a confidential relationship between the County and Canfield entitling
Canfield to repose trust and confidence in the County whose representatives were
cognizant of this fact. (See Driscol! v. City of Los Angeles, supra, at p. 308, 81 Cal.Rptr.
661, 431 P.2d245; Vaiv. Bank of America 56 Cal.2d 329, 338, 15 Cal.Rptr. 71, 364 P.2d
247.) Under these circumstances the conduct of the public agency may be deemed to
have been unreasonable and to have had a serious impact or effect on Canfield.

"It is concluded, therefore, that the Director was estopped to assert the provisions of
subdivision (g) of section 11004."

{Canfield v. Prod (1977) 67 Cal.App.3d 722 at 730-733)
iHSS: PROTECTIVE SUPERV!SION - MINORS

Assessing a Minor For Protective Supervision:

A county social worker should always assess an IHSS ellglbie minor for menta| functlomng
§§30-756.1, 756.2, 761.261; Welfare & Institutions Code (W&IC) §§12300(d)(4),.12301.1,
12309, (b)(1)(2)(c)) The following shall be used to asséss a -minor's mental functioning:

The county social worker must review a minor' 's.rnental funchonlng on an individualized basis
and must not presume a minor of any age has a merital functlon!ng score of 1%, (§30-756.372;

W&IC §§12301(a), 12301.1)

A county social worker must assess all eﬂgible minors fora. mental lmpairi‘nem In doing so, the
worker must request the parent.or guardian to. -obtain avaulable information and documentation
about the existence of a mlnpr's #hental |mpa|rment A county: rolai worker is not required to
independently obtain such inféfmation and documemgtlon but fust review any information
provided. (§§30-756.31, 756,32, 761.26). For exampley:is the minor SS! eligible based on
mental impairments, or is theri_mnor eligible for regionjal:center services based on mental
retardation, autism,or a condit'ion like mental retardaﬂon or does the minor need services like
someone with mental retarda’lio

A county social w0fker must evalualé:am taljy_-:mpalred minor in the functions of memory,
orientation, and ;udgment (§30 756.372

A qoumy .social worker must advise parents or guardians of a minor with a mental impairment of
h1s for receiving:protective supervision, and the availability of that service. (§§30-
760.21, 760.23,,19@.24‘ w&ﬁc §§1 0061, 12301.1, 123089(c)(1))

A county social worker s1 Joiw'presume that services, which are otherwise compensable, will
be provided voluntarily by a parent or guardian or anyone else in accordance with §30-763.622.

A county social worker must assess the minor's need for protective supervision under §30-
757.17 based on the minor's individual need, if the minor has a mental impairment. (§§30-756.1,
756.2, 761.261; W&IC §§12300(d)(4), 12301.1, 12309(b)(1)(b)(2)(C))

A county social worker must determine whether a minor needs more supervision because of
his/her mental impairments than a minor of the same age without such impairment. (W&IC

§12300(d){4))

A minor must not be denied protective supervision based solely on age, ot solely because the
minor has had no injuries at home due to the mentai impairment, as long as the minor has the



State of California hearing No. 2016256251-450
CDSS State Hearings Division Page 12

potential for injury by having the physical ability to move about the house (not bedridden).
(§§30-761.26, 30-763.1; WEIC §§12300, 12301.1)

A minor must not be denied protective supervision solely because a parent leaves the child
alone for some fixed period of time, like five minutes. (§§30-761.26, 30-760.24, 30-763.1; W&IC

§12301.1)

A county social worker must consider factors such as age, lack of injuries and parental absence,
together with the other facts, in determining whether or not a minor needs protective
supervision. (W&IC §12301.1)

(These instructions are based on the above-cited state laws and regulations, and the court order
in Lam v. Anderson and in Garrett v. Anderson, San Diego County éu;:enor Court No. 712208,
Stipulation for Entry of Final Judgment and Judgmem June 12, 1998 and impiemented through
All-County Letter (ACL) No. 98-87, October 30, 1998.)

CONCLUSION;

Evaluation of the Notices of Action (NOAs) of 42-010-2013

The notices of action of 2010, 2011, 2012 and 2043 do not meet theitests of adequacy set forth
in the state hearing regulatnons and the two ACINs tited-above whiqh d,efme .adequate notice.
The mere listing of available services, and the absence ¢f a.numerical, allosatlon after a service,
does not constitute “written notice mfnrammg the clalmanto‘f'the action that the county intends to
take, the reasons for the mtended -attion, the' speclflc regulatlons suppomng such action.”

“Protective Supervision” is notua word that the recmlam orin the case of a minor the parent or
guardian of the recipient, is @xpected to understand.. Tﬁere is no explanation, let alone a
sufficient explanatlon of the GQMplex idea of Protectlve Supervusnon

The definition of th|s servnce us;a" ollows, in state regulatlons

“Protective Superwann consnsts of: @i_tonhg the’behawor of non- self-dlrectmg, confused,
mentally impaired or mgmauy ill recipienité-ficdrder to safeguard the recipient against injury,
hazard or accident. (§30—757 171)" The definition of “nonself directing” has been problematic
withiii: ESS gnd has recetflly been clarified by the extensive All County Letter (ACL) 15-25.
Addltaoh“al réqumements fdrProtectuve Supervision include the requirement that there by a 24
hour a day "hedd; Ahi the limithtions on this service include the following:

“Protective Supervis Jé. noi.avallable for: friendly visiting or other social activities; when the
need is due to a medical condmbn and the form of supervision required is medical: in
anticipation of a medical emergency; to prevent or control antisocial or aggressive behavior; to
guard against deliberate self-destructive behavior, such as suicide, or when an individuai
knowingly intends to harm himself/herself.”

it is not reasonabie to assume that a parent applicant for Protective Supervision for his/her child
would be aware of this complex definition simply by reading the words “Protective Supervision”
on the Notice of Action. The notices of action at issue do not inform the recipient of what facts
are used and how they were used so that he or she can make an informed decision whether or
not to request corrective action or to appeal the action.”

Therefore it is concluded that none of the Notices of Action (NOAs) of 2010, 2011, 2012 and
2013 is adequate at law.
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Evaluation of the Notices of Action (NOAs) of 2014 and 2015:

With regard to the Notices of Action (NOAs) of 2014 and 2015, the new Notice of Action form
does provide a brief explanation of what Protective Supervision is. However there is no
explanation, on the pages following the first page, of why a zero was given in the column for this
service, and no column is marked “Not needed”. it is not possible to tell, from the information on
the Notice of Action whether the county evaluated the child for this service, and determined that
she did not need it, or whether she was not evaiuated, or whether the county determined that
this service did not apply to the claimant's child. The recipient was not informed of “what facts
were used and how they were used so that she could make an informed decision whether or not
to request corrective action or to appeal the action."”

Inadequacy of all notices at issue:

The requirement of adequate notice applies to all programs ‘administered by theISS MPP
§22-000.14 states thatthe regulations in this chaptensball apply to all public sozial.services
programs subject to a state hearing, and § 22-000.15 state§-that any part of these regulations
which apply only to specific aid programs shall be so desighated. No hearing regtilation cited in
this letter is explicitly restricted to programs otherthan IHSS/PGSP. The Section 30 IHSS
regulations are specifically named in the regulation defmmg which. programs are -tovered by
state hearing regulations (MPP § 22-001 (a)(3)(A)) -

State hearing regulations at 22-000.12 provrde that, srnce tha right to request a state hearing
belongs to the claimant, the regulatlons in this: chapter shall: be interpreted in a manner which
protects the claimant's right to#:hearing. Both of {he ACINs dt@d above were written in
response to adequacy of notice problems in the AFDC, or later thie CalWORKSs, program.
However they were written teclr\terpret MPP Sectron22-001 in state hearing regulations, and
they express the understandihg of the Department of Sgcial Services (DSS) of adequacy of
notice for any socia) service »pmgram These Notices’ of Action (NOASs) constitute a rational
basis for analysis o{whether any:-claimant received dlé process in the state hearings and
appeals process. Th“"’defmltlonib adequate nonq"e‘ih MPP22-001 is “a written notice informing
'{8ke, the reasons for the intended action, the

44444

specific regulations supportrng such aétron an “explanation of the claimant's right to request a
state heanng The wrﬁten notices issued by the State of California and used by Sonoma
c:ounty in informing the clalmant of her IHSS authorizations from 2010 to 2015 do not meet this
definition. beqause they do,ﬂbt inform the claimant whether the child was assessed for
Protective Supervisron thafthe county intends to deny the recipient Protective Supervision, or

lenying this service to the child, or provide regulations governing
att;ihe claimant could understand what action had in fact been

give the reasons whythey.
Protective Supervrsron soth

taken.

Aii of the other categories of service listed on the notice of action form for IHSS are words in
common parlance understood by the population in general, such as meal preparation, laundry,
bowei and biadder care, dressing, shopping, feeding, routine bed baths, menstrual care,
ambulation, move in/out of bed, bathe, oral hygiene and grooming, rub skin, repositioning, of/off
seats, in/out vehicles, care/assistance with prosthesis (although this term does not cleariy
disclose that it is used for assistance with medications), accompaniment services to medical
appointments, etc.

The only uncommon term on this notice is Protective Supervision. The werds themseives do
not convey the nature of the service, the requirements for the service, or the limitations of the
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service. Inthe older notices, explanatory notes are provided for Domestic Services and Yard
Hazard Abatement but not the complex service of Protective Supervision.

A member of the general population reading these notices might be expected to understand that
food shopping means, but it is not reasonable to assume that everyone would know what
Protective Supervision means and whether their family member might qualify for this service. In
effect a county determination, or failure to assess, is hidden behind this uncommon and

unexplained term.

Therefore based on the notices at issue in this hearing, and on the cited regulations and ACINs,
it is concluded that the notices of action provided to the claimant in this matter, from 2010
through 2015, were all inadequate.

MPP § 22-009 requires that an appeal be filed within 90 daysof adequate nouce in order to be
timely. However if notice is not adequate, any appeal is timely, and therefore the claimant's
appeals of county actions in 2010, 2011, 2012, 2013, 2014 and 2015 are tnmely and there is
jurisdiction to hear the appeals.

EQUITABLE JURISDICTION:

In the alternative, if the notices are in another forum-deemed adequate the’i 1ssue of equity
jurisdiction must be considered. Welfare and Institutions Code 10951 (b)(3) provides that the
Ad mlnlstratnve Law Judge is authorlzed to- use the pnncnples of equity jurigdiction in appropriate

limitation. PR

In the instant case all of theﬁéléments of equitable esteﬁpel are present.

For equitable estoppel to apily,, the party to be estopped must be apprised of the facts. It is
undisputed that Soh"m_a County ‘had knowledge of Ihe ‘facts concerning the IHSS service
“Protective Supervision®, its requBm,_ents and hmlfimOns The county through the home visit of
its social worker to theighild's houé'ewassappdsw -of the child's Down syndrome diagnosis. The
county social worker was also aware ofthe reqmrement in effect since 1998, to assess all
minors for mental functlb‘bing The SOC 873 in the file, dated 6/13/12, states that the child has

deyeJopmental delay wnth Bown Syndrome requmng close supervision. Therefore itis

about the -;")asta cerof this ' ~ﬂ|ce as well as the facts of the mental disabilities of the child EM

and the county’s resbonmb .lty{‘k__

The second element of estoppel is that the party must intend that his conduct be acted upon, or
must so act that the party asserting the estoppel had a right to believe it was so intended. In the
instant case Sonoma County assessed the child, and either did not assess her for Protective
Supervision or assessed her and determined her to be ineligible, and did not award hours in that
service category. There is no doubt that the county intended that the claimant receive the
amount of benefits which was authorized, in each of the years at issue. Therefore the second

element of estoppel is met.

The third element of estoppel is that the other party must be ignorant of the true state of facts.
In the instant case there is no contention that the claimant knew about Protective Supervision
and simply declined to chalienge the absence of this service in her child's authorization. On the
contrary, the claimant testified clearly that she had no idea what Protective Supervision was
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until in 2016 she obtained the services of an advocate and learned about this service. The
claimant then requested this service, the county assessed for it, and it was approved effective
9/1/16. The claimant has testified to her struggles to care for the child and also work outside the
home, which finally she could not do, and resorted to public assistance in order to care for her
child. it is clear that if the claimant had known about and understood Protective Supervision she

surely would have requested it.

Finally, the fourth element of equitable estoppel is that the other party must rely on the conduct
to his or her injury. The claimant testified at the hearing that before she gave birth to EM, she
had previousiy worked full time cleaning houses, and then worked in a retirement community,
but had to quit her job because she could not find babysitters who were sufficiently careful and
vigilant with EM. She stated that she went on public assistance in order to be at home to care
for the child. The claimant is now married and has had three childfen with her husband, who
works long hours to support the family; the claimant still does hot work cutside the home
because of the need to care for EM on a constant basis. She-estified that ginge:EM was given
Protective Supervision she is able to be at home with EM-all day and also at the-same time to
earn enough money to hire people to provide at timesﬁ_ﬁ!ugh-needed care for her other children,
so that she can spend more time on some of EM's personal:issues.

Further, it is determined that justice and right require that the doctrine of equitablezestoppe! be
applied to prevent dismissal of the claim based on the county’s argment that'the appeals were
untimely. As the court in Canfied observed, the Weilfare and Institutions Code;§ 10000 provides
that the purpose of public social services is_to provide for protection, -'ca[_j'e:;j};ghd assistance to the
people of the state in need thereof,and to promote the welfare and happihess of all the people
of the state by providing appropiiate aid and senvices to all'of its needy and distressed. It is the
legislative intent that aid shall be'administered and services provided promptly and humanely,
with due regard for the preseryation of family life, ... The courf:determined that the raising of
an estoppel would not result:ia significant frustratian:of public policy but that to apply the
doctrine of equitable estoppelis required by justice and:right and is in keeping with the declared
paramount public pyrpose df;@;;gyiding protection, cafe.and assistance to those in need.
Similarly in the pre§ent case ﬂj’gi?'raiising of estoppelabuld not result in frustration of a public
policy but would support the poligy:df providing {mfe;é’tion, care and assistance to those in need,
and would support the:statutes, regulations, AG

Supervision for minors;?. PSR

§defining and implementing Protective

The.court.further observed:that in determining whether an estoppe! may be raised against a
publi¢ agengyan important.gonsideration is the degree of ‘culpability or negligence of the public
agency or its-iéprésentativés.in their conduct or advice' and 'the seriousness of the impact or
effect of such condugi:6i:advige on the claimant. In the instant case the tlaimant is a person
who had no knowledgé o :l,gfaj’r“\g which would aid her in determining her rights. The public
agency, on the other hand, was informed and knowledgeable with respect to in home supportive
services and the criteria for eligibility for each of those services.” The county of Sonoma social
workers made home visits to the claimant's home in most of the years from 2010 to the present
year, and during all of those years the child had Down Syndrome and was a Regional Center
client. During all of those years the county failed to assess the child for Protective Supervision,
despite a court mandate to do so, as set forth above in the law and regulation section of this
letter (Lam v. Anderscin and Garrett v. Anderson, 1998.) These court orders require that a
county social worker must assess all eligible minors for a mentai impairment, and in doing so,
musi request the parent or guardian to obtain available information and documentation about
the existence of a minor's mental impairment. The SOC 873 in the file, dated 6/13/12, states
that the child has developmental delay with Down Syndrome requiring close supervision. There
is no evidence in the county's statement of position (SOP} or any of its attachments that the
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county social workers assigned to this case ever followed up on this medical evaluation, or
requested school or regional center information, or assessed the child for Protective Supervision
in any way, or that the subject of Protective Supervision was ever discussed with the claimant in
any of the home visits from 2010 to 2015. The county should not now profit by its failure to
assess the child for Protective Supervision, or by its failure to make the claimant aware of this
service which could help her mentally impaired child, or by its failure to adequately inform the
claimant that the child had been determined ineligible for Protective Supervision if such was the

case.

Therefore it is determined that equitable principles of justice and right dictate that the claimant'’s
appeals from 2010 through 2015 not be dismissed but, instead, that jurisdiction be found, and
the issue of Protective Supervision be remanded to Sonoma County to assess the child for
each year since her application in 2019. : s

ORDER

The case is remanded to Sonoma County to assess the.child EM for Protective
Supervnsnon from the date of her application in Sep'ember of 2010 through the date of
the county’s award of Protective Supervision to- 1he child in 2016 and provide beneﬂts

as otherwise eligible.

;
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SUMMARY

The claimant's request for hearing must be dismissed for untimely filing within the window of
State Hearings jurisdiction. The Claimant received adequate Notices of Action numerous times
from September 2010 to September 2015 without requesting a hearing.

There is no dispute about the current IHSS services being received. [004-2)

FACTS

By Notice of Action (NOA) dated September 15, 2010, Sonoma County informed the recipient
that her application for IHSS dated 8/11/10 had been approved effective 8/11/10, and that she is
authorized to receive the services listed below. The NOA lists each category of IHSS services,
including protective supervision, with explanatory notes for some. Figures are entered in the
“hours now” column for the services of Bowel and Bladder care, Feeding, Dressing, and Bathe,
Oral Hygiene and Grooming, for a total of 20 hours per month authorized at that time. No figure
is listed in the service category for protective supervision, indicating that no time was allowed for
that category, among numerous others. Four further messages are entered in the space at the
bottom of the Notice of Action, for proration of iess than a full month, limit on services to minors
living with parent, proration of domestic and related services, and assignment to PCSP. |HSS
regulatory sections are cited.

By Notice of Action (NOA) dated January 27, 2011, Sonoma County informed the recipient that
upon reassessment we find there is no change from your previous authorization for IHSS
effective February 1, 2011. All IHSS service categories, including protective supervision, are
listed with explanatory notes for some: Figures are entered in the “hours now” column for the
services of Bowel and Bladder care, Feeding, Dressing, and Bathe, Oral Hygiene and
Grooming, for a total of 20 hours per month. No figure is listed in the service category for
protective supervision, indicating that no time was allowed for that category, among numerous
others. Two further messages are entered in the space at the bottom of the Notice of Action, for
the 3.6% reduction under the new law, and transfer from PCSP to IHSS. A W&IC section is

cited for the reduction.

By Notice of Action (NOA) dated January 30, 2012, Sonoma County informed the recipient that
upon reassessment we find there is no change from your previous authorization for IHSS
services effective February 1, 2012. All IHSS service categories, including protective
supervision, are listed with explanatory notes for some. The same figures are entered in the
“hours now" column for the services of Bowel and Bladder care, Feeding, Dressing, and Bathe,
Oral Hygiene and Grooming, for a total of 20 hours per month. No figure is listed in the service
category for protective supervision, indicating that no time was allowed for that category, among
numerous others. Two further messages are entered in the space at the bottom of the

Notice of Action, one for the 3.6% reduction under the new law. A WA&IC section is cited for the
reduction. A second message states “No change” and cites !HSS regulations.

By Notice of Action (NOA) dated February 15, 2013, Sonoma County informed the recipient that
upon reassessment we find there is no change from your previous authorization for iHSS
effective February 1, 2013. All IHSS service categories, including protective supervision, are
listed with explanatory notes for some. Figures are entered in the “hours now” column for the
services of Bowel and Bladder care, Feeding, Dressing, and Bathe, Oral hygiene and
Grooming, for a total of 20 hours per month. No figure is listed in the service category for
protective supervision, indicating that no time was allowed for that category, among numerous
others. Five messages are entered in the space at the bottom of the Notice of Action, for the
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3.6% reduction under the new law, and transfer from PCSP to IHSS. A W&IC section is cited
for the reduction. A second message states “No change” and cites IHSS regulations. A third
message states that her service assessment includes consideration of alternative resources for
bowel and bladder, feeding, bathing and oral hygiene. A fourth message states limitation on
services for a minor living with a parent provider. The fifth message states services are
prorated by 6 persons living in the home.

By Notice of Action (NOA) dated August 29, 2013, Sonoma County informed the recipient that
her authorization for IHSS has been changed effective September 1, 2013. Ali IHSS service
categories, including protective supervision, are listed with explanatory notes for some. Figures
are entered in the “hours now” column for the services of Bowel and Bladder care, Feeding,
Dressing, and Bathe, Oral Hygiene and Grooming, for a total of 29 hours per month. No figure
is listed in the service category for protective supervision, indicating that no time was allowed for
that category, armong numerous others. Four messages are entered in the space at the bottom
of the Notice of Action, for the 8% reduction under the new law. A W&IC section is cited for the
reduction. A second message states you have been found in need of additional hours of
service and cites IHSS regulations. A third message states that her alternative resources for
bathing oral hygiene and grooming have been reduced. A fourth message states limitation on
services for a minor living with a parent provider.

By Notice of Action {NOA) dated May 20, 2014, Sonoma County informed the recipient that the
services she can get are changed. However, there is no change in hours from 29 hours per
month. Figures are entered in the *hours now” column for the services of Bowe! and Bladder
Care, Feeding, Dressing, and Bathe, Oral Hygiene and Grooming, for a total of 29 hours per
month. No figure is listed in the service category for protective supervision, indicating that no
time was allowed for that category, among numerous others. This notice is on a new form
NA1253, which includes an additional blank page for further messages.

Many additional messages to the claimant are entered in the space on the page following the
list of services. One is a 'no change’ message, another is for the 8% reduction under the new
law, with explanations as to how the recipient can choose the areas to cut. This message
continues with detailed information about reassessments, application of the cut to
reassessments, requirements for reassessment. There are several messages concerning
providers, timesheets, and share of cost.

The following page of the new Notice of Action, entitled Description of Services, includes a brief
description of what each service entails. Each cites an IHSS regulation section for more
information about that service.

By Notice of Action (NOA) dated June 9, 2014, Sonoma County informed the recipient that the
services she can get are changed. However, there is no change in hours from 29 hours per
month. Figures are entered in the “hours now” column for the services of Bowel and Bladder
care, Feeding, Dressing, and Bathe, Oral Hygiene and Grooming, for a total of 29 hours per
month. No figure is listed in the service category for protective supervision, indicating that no
time was allowed for that category, among numerous others. This noticeis on a new form
NA1253, which includes an additional blank page for individual messages.

Many additional messages to the claimant are entered in this space. They are the same as the
individual messages cn the previous Notice of Action. The following page of the new

Notice of Action, entitled Description of Services, includes a brief description of what each
service entails. Each cites an iHSS regulation section for more information about that service.
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By Notice of Action (NOA) dated June 22, 2015, Sonoma County informed the recipient that the
services she can get are changed. However, there is no change in hours from 29 hours per
month. Figures are entered in the “hours now” column for the services of Bowel and Bladder
Care, Feeding, Dressing, and Bathe, Oral Hygiene and Grooming, for a total of 29 hours per
month. No figure is listed in the service category for protective supervision, indicating that no
time was allowed for that category, among numerous others. This noticeis on form NA1253.

By Notice of Action (NOA) dated August 16, 2016, Sonoma County informed the recipient that
the services she can get are changed. Her hours were increased tc 195 hours per month, an
increase of 146 hours and 30 minutes per month. Figures are entered in the “hours now"
column for the services of Laundry, Bowel and Bladder care, Feeding, Dressing, Menstrual
Care, and Bathe, Oral hygiene and Grooming, and Protective Supervision for a total of

195 hours per month. This notice is on form NA1253. Or: the 8/16/16 notice is entered:
“This Notice of Action reflects the outcome of your state hearing.”

On September 7, 2016, the claimant requested a hearing to dispute the county’s denial of
Protective Supervision to the child EM in all of the years from her application in 2010

through 2015.

A hearing was held on October 26, 2016, by telephone, in which the claimant participated,
together with her authorized representative. An appeals specialist represented the county,
together with a social work supervisor.

The county provided a Statement of Position (SOP) giving information about the history of the
case. The county had requested bifurcation, a request which was denied by an
Administrative Law Judge. However, the Administrative Law Judge conducting this hearing
bifurcated the hearing and heard the issue of jurisdiction only, as it is the critical issue in the
hearing. The matter of the claimant's present eligibility for Protective Supervision had already
been established by Sonoma County prior to this hearing, in an authorization of this service.

The authorized representative provided a SOP appealing the past de facto denials of
Protective Supervision to the child EM and arguing that the Notices of Action are all inadequate
because they do not inform the recipient of what Protective Supervision is, and how a person
might qualify for this service. The claimant does not dispute that she received these notices.

The county in its SOP argued that the notices all meet the requirements of §§22-071.1 and
22-001(a)) and thus are all adequate atlaw. The county pointed out that

Protective Supervision is listed on the notice of action along with other services and the
absence of any number in the column for this service is sufficient notice that no award was
made for this service. The county requested dismissal of all claims, on the ground of

untimely filing.

The claimant testified at the hearing that she was employed full time cleaning houses, and then
in a retirement community, prior to the birth of EM, but had to quit to stay home with EM. She
stated that she was not married at that time and had to go on public assistance in order to stay
home with her daughter. She further testified that since her marriage, during which she has had
three more children, she tried several times to work, but every time had to quit because she
could not find a babysitter who was careful enough with EM. Finally she and her husband
agreed that he would be the breadwinner and she would stay at home, but it has been difficult
for them and he works long hours to support the family. She testified that since EM has been
receiving Protective Supervision, she has been able to hire others at times to take care of her
other children so that she can devote more time to EM’s needs.
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LAW

All the regulations cited refer to the Manual of Policies and Procedures (MPP), unless
otherwise noted.

JURISDICTION: TIMELINESS

A request for state hearing must be filed within 90 days of the action or inaction with which the
claimant is dissatisfied. In the CalFresh Program, the appropriate time limits are set forth in
§§63-802.4 and 53-804.5. £xcept for cases involving informal hearings concerning foster care
overpayments (see §45-306.3) if the claimant received an adequate and language-compliant
notice of the action, the date of the action is the date the notice was mailed or given to the
claimant. If adequate notice was required but not provided, or if the notice is not adequate
and/or language-compliant, any hearing request (including an otherwise untimely hearing
request) shall be deemed a timely hearing request. (§22-009.1 revised effective

January 24, 2007)

Welfare and Institutions Code (W&IC) sections 10951 and 10960 allow for good cause
exceptions to the 90-day period for filing a hearing request and the 30-day period for filing a
rehearing request. Good cause is defined as a substantial and compeliing reason beyond the
party's control, considering the length of the delay, the diligence of the party making the request,
and the potentiai prejudice to the other party. The inability of a person to understand an
adequate and language compliant notice, in and of itself, shall not constitute good cause. Good
cause cannot be applied if the request for hearing is made over 180 days from the order or
action in dispute. In addition, the Administrative Law Judge is authorized to use equitable
estoppel principles in appropriate cases to find hearing requests timely if the filing date exceeds
the 180 day good cause limitation.

(Welfare and Institutions Code 10851, 1060, All County Information Notice 1-66-08, November

19, 2008)

A notice of action must be adequate before the 90-day time limit for filing a state hearing
request begins to run. The fact that the recipient knows, or should have known, of the action
does not start the running of the time period. (Morales v. McMahon (1990), 223 Cal. App. 3d
184, 272 Cal. Rptr. 688)

MPP § 22-009 requires that an appeal be filed within 80 days of adequate notice in order to be
timely. However if notice is not adequate, any appeal is timely.

JURISDICTION: ADEQUACY OF NOTICE

The county is required to provide adequate notice when aid is granted, increased, denied,
decreased, not changed following a recipient mid-quarter report, cancelled or discontinued.
Adequate notice must also be provided when the county demands repayment of an
overpayment or CalFresh overissuance. Adequate notice is defined as written notice informing
the claimant of the action that the county intends to take, the reasons for the intended action,
the specific regulations supporting such action, an explanation ofthe claimant's right to request
a state hearing, and if appropriate, the circumstances under which aid wili be continued if a
hearing is requested. When appropriate, the notice shall aiso inform the ciaimant regarding what
information or action, if any, is needed to reestablish eligibility or determine a correct amount of
aid. In CalWORKSs (formerly AFDC), the notice shall state that if the county action is upheld, aid
pending must be repaid. In all cases, the notice is to be prepared on a standard form approved
by the California Department of Social Services. The notice shall be prepzred in ciear,
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nontechnical language and if a claimant submits a request for a state hearing on the back of the
notice, a duplicate copy shall be provided to the claimant on request.
(§§22-071.1 and 22-001(a))

22-001 DEFINITIONS

The following definitions shall apply wherever the terms are used throughout Division 22.

(a)(1) Adequate Notice - A written notice informing the claimant of the action the county intends
to take, the reasons for the intended action, the specific regulations supporting such action, an
explanation of the claimant's right to request a state hearing, and if appropriate, the
circumstances under which aid will be continued if a hearing is requested, and for the California
Work Opportunity and Responsibility to Kids (CalWORKs) Program, if the county action is
upheld, that the aid paid pending must be repaid. in the Food Stamp Program, see Section 63-

504.2.

{(a)(6) County Action - All actions which require adequate notice (see Section 22-071) and any
other county action or inaction relating to the claimant's application for or receipt of aid.

ACIN 1-151-82 defines adequate notice in the Department of Socia! Services (DSS). The ACIN
state that “the notice is intended to be a personal communication to the recipient, addressing
the recipient’'s own unique situation and circumstances. It provides important information to the
recipient concerning the amount of the family’s aid. As with any communication, it is necessary
to focus on the person receiving the communication. What does the recipient need to know and
be able to do as a result of the communication? [emphasis in original] In broadest terms, the
recipient needs to know and understand what is happening to family’s aid. The recipient needs
enough information to be able to judge whether or not the action is correct — including the detail
of computations affecting the amount of aid. The recipient should be informed of what facts are
used and how they were used so that he or she can make an informed decision whether or not
to request corrective action or to appeal the action."

"What information is needed to inform the recipient adequately?” The ACIN cites the elements
of adequate notice as outlined in MPP 22-001.1, then gives further instruction with regard to the
element of reasons for the action. "When the reason for inaction is difficult to explain clearly, the
following approach can be helpful. 1. Tell the recipient the rule that you are applying. In other
words clearly state the essence of the regulation that applies. 2. Circumstances. Apply the

circumstances of the recipient to the rule."

"The focus on the recipient leads beyond a consideration of what information recipient needs, to
how the information is provided. The primary emphasis shoutdbeonproviding the information
in a way that it can be understood. Every effort should be made to express the information on
the notice clearly and simply. [emphasis in original] This will include the following elements:

Relatively short, direct sentences.

Words that the recipient can reasonabiy be expected to understand.
Avoidance of welfare program jargon.

Avoidance of abbrevisations.

Sufficient explanation of complicated ideas.

Clarity

ACIN 1-02-14, issued i/3/14, cites ACIN |-151-82 and states in pertinent part:

In addition, each NOA must include client-specific information that is sufficient enough for the
client to determine what the issue is, be able to understand the action taken, and decide if a
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request for a hearing is warranted. The worker should take the following into consideration to
ensure the NOA is adequate under the guidelines provided in this letter and at MPP Sections
22-001 and 22-071:

* What does the client need to know to understand what is happening and why?

« Does the information provided enable the client to decide if he or she agrees or

disagrees with the CWD’s proposed action?

¢ Can the client understand if there is something he or she needs to do inresponse to the
NOA to stop or change the CWD's proposed action?

This ACIN information was specifically intended to apply to the CalWORKs and CalFresh
programs, and was not authorized or adopted by the IHSS program in either instance.

EQUITABLE ESTOPPEL: The reference to equity jurisdiction was added to W&IC §§
10951(B)(3) and 10960(f)(3) to confirm that ALJs have authority to apply equitable principles
(e.g., laches, or unclean hands) in appropriate circumstances where the hearing request is not
filed within the time limits set out in regulation and statute, even if the hearing request was filed
more than 180 days from the NOA. An ALJ would only apply equitable estoppel in extraordinary
circumstances, when justice and right require such a remedy and there was no legai remedy
available. (AC!IN |-66-08, November 19, 2008).

CONCLUSION
Legal Adeguacy of the Notices of Action:

The county provided copies of all notices of action issued to the claimant since her first
application in 2010. The notices in question are of two types: Notices in 2010, 2011, 2012, and
2013 use the previous state NOA form for IHSS. Notices of 5/20/14, 6/9/14 and 6/22/15 use the
newer state NOA form for IHSS with different wording and more printed information.

Since a single adequate NOA would be sufficient to render the Claimant's hearing request
untimely, it is only necessary to evaluate the most recent NOA, from June 22, 2015. On this
NOA, all IHSS service categories are listed and the county enters the number of hours and
minutes given for each service (previously entered as decimal figures.)

Preceding this section, however on the first page is the following message:

“You will now get the services shown below for amount of time shown in the column "Final
Amount of Service You Can Get". That column shows the hours/minutes you got before, the
hours/minutes you will get from now on and the difference. If you are getting less time for a
service, the reason is shown on the next page.

1. if there is a zero in the "Authorized Amount of Service You Can Get” column or the
amount is less than the "Total Amount of Service Needed” column, the reason is explained
on the next page (s).

2. “Not needed” means that your social worker found that you do not require assistance
with this task. (MPP 30-756.11)

3. “Pending” means the county is waiting for more information to see if vou need that
service. See the next pages for more information.”

The next page, numbered page 4 of 6, expiains the recipient's state hearing rights. The next
page, numbered 5 of 6, provides space for explanations.
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The Notice of Action of June 22, 2015, shows many zeroes in the column marked
"Authorized Amount of Service You Can Get,” including in the line for Protective Supervision.

The sixth page of this NOA is entitled Description of Services and provides a description of each
of the available services under the IHSS program. The Protective Supervision description is as
follows: “Observing the behavior of a non-self-directing, confused, mentally impaired or
mentally ill recipient and assisting as appropriate to guard recipient against injury, hazard or
accident. Certain limitations apply. MPP 30-757.17."

This NOA does provide an expianation of what Protective Supervision is and the Claimant can
clearly determine that those service hours for Protective supervision were not authorized. While
some would like a detailed evaluation in each NOA of what information was considered and
which element was found lacking, the IHSS program finds that is not necessary to meet the
lega! adequacy standard. indeed, many individual parents request a state hearing each year,
without the benefit of a professiona! advocate, solely on the basis of the information provided on
the NOA. The NOA is already 6 pages long, and at some point adding more detail only
confuses the issues. The recipient was definitely informed of the conclusion that certain
services were authorized, others were not and she could request a hearing, get more
information from the regulations, or inquire of the county if she sought additional information.
The record shows none of these actions were pursued during the legal period for disputing the
service authorization, so the request for hearing must be dismissed as untimely.

EQUITABLE JURISDICTION:

For equitable estoppel to apply, the party to be estopped must be apprised of the facts. It is
undisputed that Sonoma County had some knowledge through the home visit of the child’s
Down syndrome diagnosis. The SOC 873 in the file, dated 6/13/12, states that the child has
developmental delay with Down Syndrome requiring close supervision. These facts alone do
not compel a conclusion that protective supervision was needed and the records from the period
are less detailed, making the testimony of the actual evaluating social worker more relevant. In
this instance, the passage of time places the County at a disadvantage. Therefore, it is
concluded that the first element of estoppel is not met.

The second element of estoppel is that the party must intend that his conduct be acted upon, or
must so act that the party asserting the estoppel had a right to believe it was so intended. In the
instant case, Sonoma County appears to have assessed the child and determined her to be
ineligible, and thus did not award hours in that service category. There is no doubt that the
county intended that the claimant receive the amount of benefits which was authorized, in each
of the years at issue. However, this does not show any indication that the County would not
have willingly entertained a hearing request and provided a SOP at the relevant time. No
contact from the Claimant was recorded that expressed any concerns about the service
authorization, so the County did not take any action to dissuade the Claimant from exercising
her right to seek additional service hours, which she was ciearly notified of on each annual
NOA. The second element is also not met.

The third element of estoppel is that the other party must be ignorant of the true state of facts.
In the instant case the presence of the category of Protective Supervision on the NOAs is
sufficient to prevent the claimant from claiming ignorance of the service of

Protective Supervision. Other categories aiso listed were likewise not granted, and there was
no uncertainty about those categories. Moreover, each pay period, the Claimant specifically
claimed the hours of authorized care, so it is undisputed that Claimant was aware that she was
receiving 20-29 hours of authorized service for her daughter.
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Finally, the fourth element of equitable estoppel is that the other party must rely on the conduct
to his or her injury. There is no conduct by the County, outside of providing the state approved
NOAs to Claimant clearly setting forth the hours authorized for each category of care. The
Claimant never inquired, and the County took all required steps to inform the Claimant.
Moreover, even after the forms were changed to provide descriptions of each service category,
the Claimant still made no inquiry. The fourth element is also not met.

ORDER

The claim is dismissed for lack of jurisdiction.



